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SPECIFIC PERFORMANCE, INJUNCTIONS, AND 
DAMAGES IN THE GERMAN LAW. 


I. RIGHTS AND CLAIMS. 


LDER systems of law developed the two following maxims: 

1. Not every right as such is entitled to be enforced by the 
courts, but the courts give their assistance in cases only where the 
right may be brought under one of the prescribed forms of proce- 
dure. Such was the idea of the Roman law, where rights could be , q 
enforced only if the magistrate found them to fit in one of the pre- 
scribed forms. That law was based on a system of actions divided i 
into actions 7” rem and in personam with numerous subdivisions, a 
and the parties who appeared before the magistrate had to obtain 
from him for the enforcement of their rights one of those forms. 
The same idea, namely, that a right may not be enforced unless it 
fits in one of the legal forms, is the basis of the English division 


of actions into assumpsit, replevin, detinue, and the like. a 
2. The enforcement of a right by the court does not mean that g 

the plaintiff is entitled to obtain the object of his right specifically, q 

but as a rule his compensation in money is sufficient to do justice. y 


Therefore a purchaser cannot sue for the delivery of the thing pur-. 7 
chased if the seller does not perform his obligation, but he must. q 
be satisfied with compensation in money. Likewise the master a 
cannot sue his servant for the performance of services; the person : 
who has suffered an injury to his property cannot sue for specific 
reparation; but in all such cases an equivalent in money must be 
accepted by the injured party. Such was the principle of the 
Roman law in its older periods,’ and such is the rule governing 
the English law of today. 

1 2 Crome, Biirgerliches Recht, 18; and as to damages, 2 Crome, 66; 2(1) Dernburg, 


Biirgerliches Recht, 77. The references to Dernburg are given for vols. t and 3 from 
the third edition, for vol. 2 (parts 1 and 2) from the “ first and second” edition. 
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The conception of the modern German law is quite different. 
The two leading principles of it are that every right may be 
enforced by the courts, and that the purpose of such enforcement 
is the creation of the condition which would exist if the right 
was complied with voluntarily and without judicial help. In 
other words, a person has as many actions as he has rights recog- 
nized by the law; the right to sue is nothing else than the formal 
aspect of the right itself. Furthermore, the purpose of a lawsuit 
is to create a situation or condition which would exist if no viola- 
tion or infringement of a right had arisen at all. For instance, a 
person has hired a horse which is not delivered to him and he sues 
for delivery; or, he has entered into a contract of partnership, his 
partner does not fulfill his part of the agreement, and he sues for 
specific performance; or, an employee has bound himself not to 
compete with his master, he breaks his contract, and his master 
seeks to enjoin him; or, finally, some one by trespassing on my 
property has injured it and I sue him to repair the damage. 

The right to sue is therefore the formal side of the right itself. 
The beginning of a lawsuit, however, requires generally more than 
the mere existence of aright. The right of ownership, for instance, 
gives me the full power to use a thing in any way I wish and to 
prevent other persons from interfering with my right. The power 
which I have over the thing must be respected by everybody. But 
my right to sue does not exist until my right is interfered with 
by a given individual, and it is therefore dependent upon a per- 
sonal relation between two conflicting parties! In case of relative 
or obligatory rights the situation is different. Here by the mere 
creation of the right the two persons concerned, namely, the 
creditor and the debtor,? are known, and the creditor’s right to 
sue the debtor is given as soon as the obligation is due.® 

Thus the enforcement of every right requires a relation between 
at least two individuals. This right of enforcement arising out of . 


1 1 Crome, 179. 

2 The terms “creditor” and “debtor” are used here, according to the German 
terminology, for the person who is entitled to performance (including payment of 
money) and the person who is bound to perform. 

' 8 No violation of the obligatory right is necessarily required for its enforcement. 
This becomes apparent in the following case. A creditor may make a loan of money 
to a debtor on the condition that he may claim it back at any time he likes. The 
creditor in such case can sue the debtor immediately and without refusal on the part 
of the debtor, no breach of contract by the debtor being required for such lawsuit. 
1 Crome, § 35, note 8. Successful plaintiffs who might have obtained their rights 
without suit are charged with all the expenses of the lawsuit. Code Civ. Proc., § 93. 
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‘private rights is called by the German Civil Code a claim (An- 
spruch), and the claim is defined as the right to demand an act or 
forbearance from another person.! The claim based on relative 
or obligatory rights (contracts, guasz-contracts, torts, guaséi-torts) is, 
in fact, the right itself, but in the case of absolute rights (rights in 
things, like ownership or mortgage, family rights, inheritance rights, 
rights of authorship, patent rights, and the like) a claim does not 
exist until some one has infracted the right. Absolute rights 
contain unlimited possibilities for claims, but after a claim arises 
therefrom its nature is the same as in the case of —! 
rights? 

Every right may be enforced and become the foundation of | a 
claim. There are, however, exceptions where rights are recog- 
nized by law, payments on account of such rights are valid and 
good, performance of such rights is considered as contractual per- 
formance, but, nevertheless, the law refuses to give claims for these 
rights and to grant their enforcement (the so-called imperfect 
obligations). For instance, manufacturers and laborers are al- 
lowed to enter into all kinds of agreements to obtain most favor- 
able conditions for manufacture on the one hand and labor 
on the other hand; and therefore a large number of trusts and 
labor unions exist in Germany. But all members of such agree- 
ments are entitled to withdraw at any time; no lawsuits can be 
based on relations arising from trusts or trade unions; no dam- 
ages can be obtained for breach of such agreements, and neither 
trusts nor trade unions have the right to enforce any fines against 
their members.* In the same way, contracts with marriage brokers, 
or obligations created by gaming or betting, are good and valid, 
and payments made in performance of such contracts cannot be 
recovered as unjust enrichment, but no possibility of suing is given 
on account of such contracts.* Besides these imperfect obligations, 
it is provided for many claims mainly arising from the family law, 
for instance for disputes between husband and wife, that these 


1 Civil Code, § 194. 

2 Concerning the theory of the Anspruch (claim) cf 1 Windscheid-Kipp, Pandek- 
ten, §§ 43-46; 1 Dernburg, § 42; 1 Crome, § 35; 1 Planck, Kommentar z. B. G. B., 
3 ed., 52; 1 Standinger, Kommentar z. B. G. B., 3 ed., 585, 586. 

8 Trade-Regulation Act (Gewerbcordnung), § 152. Cf. 1 von Landmann, Kommen- 
tar z. G. O., 5 ed., 541-551. 

4 Civil Code, §§ 656, 762. A lottery contract is binding and enforceable if the lot. 
tery is ratified by the government; in all other cases the provisions of § 762 apply. 
Civil Code, § 763. 
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‘claims shall be settled not by lawsuit but by er parte decree of the 
guardianship court." 

For the enforcement of a right it is usually supposed that the 
claim is due, and therefore not dependent on condition or limi- 
tation of time. However, since 1900 lawsuits for future or con- 
ditional performance might be instituted in the following cases.? 

1. Claims for loaned money due at a future date. If the 
defendant immediately acknowledges the plaintiff’s right and the 
plaintiff had no immediate occasion for suing, the court will charge 
the plaintiff with all costs, although he is given title against the 
defendant.® 

2. Complaints demanding the surrender of the possession of : a 
house or a piece of land under lease at the future termination of 
‘said lease. Before 1900 lessors of houses or lands were often 
greatly inconvenienced in cases where their lessees were not willing 
to give up the leased property. The creditor had to wait until the 
termination of the lease and could not begin his lawsuit before 
this time. Lessees often used defenses of which the only purpose 
was to gain time at the expense of the lessor and which, after evi- 
dence was taken, were shown to be frivolous. Today under the 
new provisions the lessor may obtain a judgment before the ter- 
mination of the lease and execute his judgment immediately after 
the end of the contract.* 

3. In case of periodical income or debts to be paid by install- 
ments suit may be brought for installments due after the time at 
which judgment is given. 

4. In all cases dependent upon condition® an action may be 
brought for future performance if, under the circumstances, the 
plaintiff has some reason to believe that the debtor will not perform 
‘at the right time. 

Under these new provisions the creditor is entitled to execute his 
judgment against the debtor immediately after the claim is due.® 


II. ENFORCEMENT OF CLAIMS, 


The purpose of the enforcement of claims is, as was said above, 
to create a condition which is in accordance with the right from 


1 Cf, for instance, Civil Code, §§ 1357, 1358, and the writer’s article, “ Non-Con- 
tentious Jurisdiction in Germany,” in 21 Harv. L. REv. 479. 

2 Code Civ. Proc., §§ 257-259. 8 Ibid. § 93. * Jbid. § 721. 

5 1 Gaupp-Stein, Kommentar z.C. P. O.,8 and 9 ed., 583, 584. 

6 Code Civ. Proc., §§ 726, 751. 
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which the claim has sprung. For instance, an absolute right, 
like a patent, is violated ; then the purpose of the claim is to stop 
further violations and to compensate the person injured for such 
infringement; after these purposes have been reached and the 
claims growing from the patent right satisfied, the condition cor- 
responding to the patent right is re-established. Or, after a claim 
based on a relative right is enforced and, for instance, a contrdctor 
is condemned to build the house agreed upon, the contractual 
claim is satisfied. 

As, therefore, the enforcement is merely the formal side of the 
right! and the method of enforcement completely corresponds to 
the claim which springs from the right, the question, in which 
cases specific performance is granted, in which cases injunctions 
and in which cases damages, has no fundamental importance in 
the German law. However, for the purpose of obtaining a com- 
parative view of the law of this country, the function of the three 
mentioned methods of enforcement in the German procedure may 
be discussed. | 

1. Specific Performance. It is the remedy which corresponds 
to the claim of one person, the creditor,? against another person, 
the debtor, to do an affirmative act. In all cases, therefore, where 
the debtor is bound to do such affirmative act, the creditor has the 
claim for specific performance. Hence the creditor sues for the 


delivery of the thing purchased, for the construction of the house, » ) 


for the rendering of services; the husband sues his wife who has 
left him for the restitution of his marital rights. The fact that the 
debtor refuses to perform has no effect on the creditor’s claim and 
on his obtaining a judgment for performance. The way in which 
such judgment may be executed and the fact that perhaps it 
may become impossible to get satisfaction by execution do not 
deter the court from giving judgment.® It follows that the claim 
for specific performance is barred only if the performance is or 
becomes impossible. 

This is, however, only a general principle. As to its application, 
three questions arise. First: Is, by the impossibility of perform- 


ance, the debtor’s obligation entirely extinguished, or is it changed © 


into an obligation to make compensation in damages? Second: Is 
the creditor, as long as the performance is not impossible, bound to 
claim performance, or is he under some conditions entitled to ask 


1 1 Crome, 550; Windscheid-Kipp, 7. ¢. 


2 Cf. above, p. 162, n. 2. 
§ 2 Crome, 129; 1 Gaupp-Stein, 550. 
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for compensation in money instead of performance? Third: Is 
any claim for performance given against third persons who have 
obtained the object of the performance? 

First: Jmpossibility of performance and the debtor's duties aris- 
ing therefrom. The Code distinguishes the impossibility of perform- 
ance which existed at the time when the contract was concluded 
(“original impossibility ”) from the impossibility which happened 
later on (“ subsequent impossibility”). And the Code further dis- 
tinguishes between impossibility which is absolute and exists for 
everybody (“impossibility”) and the impossibility which merely 
exists for the debtor and has its reason in his personal condition 
(“inability”). As a result of these distinctions, four combinations 
arise, namely: original impossibility, original inability, subsequent 
impossibility, and subsequent inability! 

A. Original impossibility. ‘A contract for an impossible per- 
formance is void.”? For instance, if A sells to B the city of Bos- 
ton, such agreement has no effect at all. However, there are 
exceptions. 

a. Claim for specific performance based on a void contract: 
“ The impossibility of performance does not prevent the validity 
of the contract if the impossibility can be removed, and the con- 
tract is intended to be binding only if the performance becomes 
possible. Ifan impossible performance is promised subject to any 
other condition, precedent, or limitation of a definite time, after 
which it is to become binding, the contract is valid if the impossi- 
bility is removed before the fulfilment of the condition or the ar- 
rival of the time.”® For instance, a city intends to sell a public 
park as building grounds. Under this expectancy a real estate 
dealer A enters into a contract of sale with B concerning the park 
territory. The contract becomes valid and creates a claim for 
specific performance as soon as the city has offered the park to 
the private individuals. 

6. Claim for full damages, based on a void contract. If a per- 
‘son enters into a contract the performance of which is impossible, 
‘and he expressly guarantees the performance, he is bound to com- 
pensate the other party for all damages.* For instance a person 
sells a void patent guaranteeing its validity, he assigns a claim 
‘barred by the statute of limitation, and promises that the claim will 


.« 12 Planck, pp. 67 e¢ seg.; 2 (1) Dernburg, pp. 128 e¢ seg.; 2 Crome, pp. 33 ¢¢ seg. 
121 seq. 
2 Civil Code, § 306. ® Lbid., § 308. 4 2 Planck, 118. 
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be satisfied; further, by legal presumption, “the seller of a claim 
or any other right warrants the legal existence of the claim or the 
right.” 

c. Claim for compensation for actual outlay, based on a void 
contract. “A person who, in concluding a contract for an impos- 
sible performance, knew or ought to have known that it was im- 
possible, is bound to make compensation for any damage which 
the other party has sustained by relying upon the validity of the 
contract, not, however, beyond the value of the interest which the 
other party has in the validity of the contract. The duty to make 
compensation does not arise if the other party knew or ought to 
have known of the impossibility.” For instance, A asks a broker, 
B, to buy for him a given kind of bonds to be delivered at the end 
of the month. B accepts. A now makes arrangements to sell these 
bonds at the time of delivery and expects to make a profit of 
$1000. His outlay on account of the business (travelling expenses, 
advertisement, and the like) is $200. Later on the broker discov- 
ers that the kind of bonds ordered does not exist. He ison ac- 
count of his negligence bound to compensate A for any outlay up 
to the amount of $1000. 

B. Original inability. The contract is valid, and a claim for 
specific performance may be based on it.2 For instance, a con- 
tractor agrees to build a house although he has neither sufficient 
means nor sufficient credit, or a boycott of the laborers against 
him personally at the time of the agreement prevents him from 
performing the contract; or a bookseller contracts to sell a book, 
although he is not the owner of the book, but has to order it from 
the publisher. In all such cases the contracts are valid, a direct 
action for specific performance is given, and the debtor is con- 
demned unless he proves that no default can be imputed to him or 
his employees. “A debtor is responsible, unless it is otherwise 
provided,° for willful default and negligence. A person who does 
not exercise ordinary care acts negligently.6 For instance, in the 


1 Civil Code, § 437. 2 Jbid., § 307. 

8 2 Planck, 68; 2 Crome, 160. Contra, 2 (1) Dernburg, 131, who gives the opinion 
that not a claim for specific performance but for full damages lies. However, as com- 
pensation in damages under the Code means restitution in kind (see below, sud 3), the 
differing opinion of this author does not, in most of the cases, give a different result 
from the opinion of the majority of writers. Differing, French Civil Code, art. 1599. ° 

4 Civil Code, § 278. 

5 For instance, a promisor of a gift, a finder of a thing lost, and others are respon 
sible only for gross negligence. Civil Code, §§ 521, 968. 

6 Civil Code, § 276.. 
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foregoing illustration, the contractor would be excused from per- 
formance if he at the time of the conclusion of the contract had 
good reason to believe that the boycott of the laborers against him 
would shortly come to an end. 

C. Subsequent impossibility. ‘The debtor is relieved from his 
obligation to perform if the performance becomes impossible in 
consequence of a circumstance for which he is not responsible 
occurring after the creation of the obligation.”! For instance, 
where a person has sold a house and before delivery the house is 
destroyed by fire without default of the seller, his obligation ceases. 
But “ where the performance becomes impossible in consequence 
of a circumstance for which the debtor is responsible, the debtor 
shall compensate the creditor for any damage arising from the non- 
performance.” 

The consequences of subsequent impossibility are therefore: 

_ a. Either termination of the obligation, if the debtor is without 
default. 

6. Or compensation by way of damages. Compensation by way 
of damages means, in the first place, restitution in kind (see below 
sub 3), but as this in case of impossibility cannot be done, pecun- 
iary compensation takes place. 

D. Subsequent inability. “If the debtor after the creation of 
the obligation becomes unable to perform, it is equivalent to a cir- 
cumstance rendering the performance impossible.” ® Such subse- 
quent inability arises, for instance, if after the conclusion of the 
contract a singer who made an engagement for a given evening 
catches a cold preventing him from performing, if the thing which 
the debtor was bound to deliver is stolen from him, if the outbreak 
of a strike of the laborers prevents the contractor from building the 
house or the coal mine from delivering the coal. However, merely 
temporary impediments do not, as a rule, create “ inability ” on the 
part of the debtor, and the loss of the title in the thing which he was 
bound to deliver has such effect only if he by the exercise of his 
contractual duties is unable to obtain the title back. Therefore, if 
the debtor has fraudulently transferred the title to a third person, 
he must undertake even disproportionate outlay to determine the 
third person to retransfer the title, and his inability to perform 
arises only if such efforts are without success. 

If the object of performance is designated only by species and 


1 Civil Code, § 275, par. 1. 2 Jbid., § 280. 
8 Jbid., § 275, par. 2. * 2 Planck, 69, 70. 
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delivery of an object of the designated species is possible, no in- 
ability to deliver is considered by law.!_ For instance, a man sells 
a given kind of wheat which is usually to be obtained in Chicago, 
‘but at the time of delivery the agreed kind of wheat is sold out in 
Chicago and the same kind can be obtained only in London or 
Montreal. The seller has to perform and order it from these 
places. 
Now, as, under the provision mentioned above, the subsequent 
impossibility and the subsequent inability have the same effect, 
the consequence of the debtor’s subsequent inability is 

a. Either termination of the obligation, if the debtor is without 
default (he suddenly becomes sick, the thing is stolen from him 
without his negligence). 

b. Or compensation by way of damages (the debtor has negli- 
gently or fraudulently conveyed the thing to a third person, who 
‘refuses to reconvey it, the contractor by his pretentious attitude to 
the laborers has caused them to strike). Compensation by way of 
damages means, in the first place, restitution in kind (see below 
sub 3), and only in the cases stated below, pecuniary compensation.? 
In all cases sub C and D, if in consequence of the circumstance 
which makes the performance impossible, the debtor acquires a 
substitute or a claim for compensation for the object owed, the 
creditor may demand delivery of the substitute received or assign- 
ment of the claim for compensation.*® For instance, the house sold 
‘ and not yet delivered is destroyed by fire; the buyer has a claim 
to the insurance money. Or the debtor sells the object, which he 
was bound-to deliver, to a third person; the creditor has a claim 
to the purchase price.‘ 

SECOND : Js the creditor, as long as the performance ts not im- 
possible, bound to claim performance, or is he, under some conai- 
tions, entitled to ask for compensation in money instead of specific 
performance? 


1 Civil Code, § 279. 
2 Jbid., §§ 280, 275, par. 2; 2 Planck, 81, and authorities cited. 
8 Civil Code, § 281. 

4 2 Planck, 84-86, who does not, in opposition to the majority of the writers, con- 
sider the § 281 Civ. Code applicable to the last-mentioned illustration. As to the ap- 
plication of the stated rules to the so-called mutual contract, in other words, what 
happens to the purchase price if the delivery of the thing becomes impossible, or to 


the servant’s wages if the master prevents him from rendering services, or tothe claim . 


of one partner if the other partner becomes unable to perform his duties, and the like, 
see Civil Code, §§ 323-325. 
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Under the principle stated svd I, namely, that rights are to be 
exercised and enforced in complete accordance with their con- 
tents, the answer is that the creditor is bound to claim specific 
performance just as the debtor has the duty of specific perform- 
ance. The change of the creditor’s claim into compensation in 
money is therefore admitted only in exceptional cases. Two ways 
are given to the creditor for this purpose: 

A. The creditor sues for performance. After he obtains a 
final judgment, he allots to the debtor a reasonable period for 
performance with a declaration that he refuses to accept perform- 
ance after the expiration of the period. After the period has ex- 
pired without performance, the creditor may demand pecuniary 
compensation.! 

B. The creditér puts the debtor wel neglects to perform in due 
time in delay, giving him a warning after maturity of the obligation. 
No warning is necessary if a certain time is fixed for the perform- 
ance.2, The consequence of the debtor’s delay is a claim of the 
creditor for compensation for the damages arising from the delay, be- 
sides the claim for specific performance, which remains unaffected. 
But 

a. If the creditor has no further interest in the performance in 
consequence of the delay, he may, by refusing performance, 
demand pecuniary compensation. For instance, a surgeon is en- 
gaged for an urgent operation. All preparations are made, but 
the surgeon forgets to come and is out of town. Another surgeon 
may be employed and the extra expenses charged to the former 
surgeon. 

5. If in the case of a sail contract (contract of sale, ex- 
change, for services, work, partnership, and others) one party is in 
delay in respect of the performance due from him, the other party 
may allot him a fixed reasonable period for performing his part 
with a declaration that he will decline the performance after the 
expiration of the period. After the expiration of the period he 
is entitled to demand compensation for nonperformance. The 
fixing of a period is unnecessary if, in consequence of the default, 
the performance of the contract is of no use to the other party.® 
For instance, a tailor promises to finish a suit next Sunday, but 
does not perform. I go Monday, to his shop, call his attention to 
the fact that he is in delay, and give him a reasonable period of 


| 


1 Civil Code, § 283. 2 Jbid., §§ 284, 285.  *% Jbid., § 286, par. 1. 
* Jbid., § 286, par. 2. 5 Jbid., § 326. 
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some days to deliver the suit, with the declaration, that I shall 
decline to accept the suit after the expiration of the period. If 
the delivery is not effected, his duty to compensate me for 
damages caused by his delay arises.? 

C. By the debtor’s refusal to perform, the creditor does not, as a 
rule, obtain the right to choose compensation instead of perform- 
ance. But by such refusal the fixing of the period mentioned 
above and to some extent also the warning by the creditor, required 
to put the debtor in delay, become unnecessary.® 

THIRD: Js any claim for specific performance given against third 
persons who have obtained the object of the performance? The dis- 
cussion of this so-called jus ad rem may here be limited to the 
question: If B has a claim against A for the delivery of a corporeal 
thing and later on the title in the thing or the possession passed 
from A to C, has B any claim directly against C? 

The Roman law was based on the fundamental distinction be- 
tween jus in rem and jus in personam, and therefore relative rights 
created a claim against third persons in very exceptional cases. 
For instance, by the actio guod metus causa (belonging to the class 
of actiones in rem scriptae) a person C, although innocent, was 
bound to restore goods to B which he had obtained by the threats 
of A against B and in which he had acquired the title In the 
older German law the idea was more general, that a person B who 
enters into an agreement with A the purpose of which is the de- 
livery of a corporeal thing from A to B, by such agreement ac- 
quires a jus ad rem against any third person. Distinctions were 
created merely by the question if such rule should apply to every 
third person or only to such third persons as were not dona fide® 
The latter principle was accepted by the French Civil Code in the 
provision that if a person has contracted to give the same movable 
to two different persons, the one who is put in actual possession is 
preferred and remains owner though his title thereto be later in 


1 This declaration is essential. 

2 so Reichsgericht, 255 (1902); 2 Planck, 150-161. As to the method in which the 
amount of damages is paid, cf Kipp, Schadensersats wegen Nichterfiillung in Verhand- 
lungen des 27. deutschen Juristentages, vol. 1, pp. 248 et seg. The person who ordered 
the suit may, of course, if he prefers, sue the tailor for specific performance and execute 
the judgment against him, if the tailor is a man of unusual ability, in accordance with 
the rule sud III, 4 b, otherwise according to the rule swé III, 4 a. 

8 2 Planck, 92, 93, 158, and cases and authorities cited. 

4 1 Windscheid-Kipp, § 45, note 6; 2 ibid., § 462. 

5 2 Gierke, Deutsches Privatrecht, 608-611 ; 3 Dernburg, 195-197. 
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date, provided his possession is in good faith.1_ Furthermore, if a 
seller of a piece of land B had reserved his right of re-purchase and 
the buyer A sells and conveys the land to C, B can exercise his 
right of re-purchase directly against C, although C had no knowl- 
edge of the right of re-purchase.* 

The Prussian Code contains the provision that a person who has 
a claim to an individual thing may sue any third person who, when 
obtaining the thing, was aware of the older right of another person 
to obtain the thing. Therefore, the same thing cannot be sold to 
different persons, if the later acquirer is aware of the previous con- 
tract. But when the system of land-registration was introduced 
in Prussia,* this rule was not accepted and became therefore 
limited to rights in personal property. 

The German Civil Code is based on the fundamental difference 
of jus in rem and jus in personam and has not admitted the jus ad 
vem. Nevertheless, many provisions lead to the result that con- 
tractual claims for the delivery of a thing may be directed against 
third persons who acquired the thing with knowledge of the former 

claim. Such provisions are as follows : 

a. A person who wilfully causes damage to sneer? in a manner 
contra bonos mores is bound to compensate the other for the dam- 
age.> This rule has been given by the authorities the following 


interpretation: Where A sells a thing first to B, and thereupon 
with the intention® to destroy B’s right, to C, and transfers the 
title to C,’ who is aware of A’s intention, B may sue C in damage, 
and the result of such suit would be an order for the reconveyance 
of the title to A. Or, where B has sold a thing to A and reserved 
to himself the right of repurchase, and A, after he has obtained the 


1 French Civil Code, Art. 1141 ; Crome, Allgemeiner Teil des franzésischen Privat- 
rechts, 220-221. 

2 French Civil Code, Art. 1664 (limited to real property by Art. 2279) ; 2 Zachariae- 
Crome, Franzésisches Civilrecht, 502 e¢ seg. ; 1 ibid. 348. 

8 1 Prussian Code, 19, § 5; Io, § 25; 1 Dernburg, Prussisches Privatrecht, 2 ed., 
410-415. 

* By statute of May 5, 1872. 

5 Civil Code, § 826. 

6 It is not sufficient that A should know the result of his act ; he may, for instance, 
act under pecuniary embarrassment, hoping to acquire the thing back later. 

7 The transfer of title in personal property is generally effected by transfer of the 
possession. Civil Code, §§ 929 ef seg. As to real estate, registration is required, ¢/. 
the writer’s article mentioned above, in 21 Harv. L. REv. 485-488. 

8 Planck in the article cited in the next note (p. 173). 
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title from B, transfers the title to C, with the intention as above, 
and C knows the facts, B may sue C to the same effect.! 

6. Many ways are provided by the Code to make merely ob- 
ligatory rights effective 7x rem. The following illustrations may 
be given: 

aa. A has agreed to sell his house to B, but for some reason 
(for instance, because B is not yet able to pay the purchase price) 
the registration of B as owner and the declaration of the parties in the 
Land-Court, which is required for that purpose, is postponed. In 
such cases a caution (Vormerkung) in B’s favor may be registered 
either with A’s consent or by temporary injunction. B does not 
acquire any title in the land by the caution, but on the other hand 
A is unable to destroy B’s expectancy by selling the land to C.? 

6b. A has sold his horse to B, but wants to continue the use of _ 
the horse for some time. Parties may agree that the title shall pass 
to B® immediately and that A shall keep the horse as B’s bailee.* 
If subsequently A sells the horse to C, who is aware of those facts, 
or does not knowthem in consequence of gross negligence,C doesnot 
acquire any title and may be sued by B for reconveyance of the horse. 

cc. B has sold and delivered his book to A and reserved to him- 
self the right of re-purchase within three months. If before this 
time A sells and delivers the book to C, who knows B’s right of re- 
purchase, C nevertheless acquires title to the book.’ But if B and 
A, when making the contract, expressly provide® that in case B 
exercises his right of re-purchase, the title shall immediately revest 
in B, A is unable to transfer the title to C, who is in bad faith, 
because the effect of such condition subsequent is 2” rem and effec- 
tive against everybody to whom such condition is known or 
unknown in consequence of gross negligence.’ 

c. If A transfers the title in a thing which he is bound to deliver 
to B on account of unjust enrichment or of B’s ownership, to C, an 


1 62 Reichsgericht, 137; 2 (2) Dernburg, 99, 100; 3 did. 197; 2 Crome, 490; 
2 Planck, 407. The Reichsgericht goes even beyond the rule stated above, and is in 
so far criticized by Planck in Deutsche Juristenseitung, 1907, p. 10. 

2 Civil Code, §§ 883-885 ; 3 Dernburg, 156-164; 3 Crome, 174-191. 

8 By the mere contract of sale no title passes. Civil Code, § 433. 

* The so-called /ex commissoria. Civil Code, § 930. 

5 He may under given conditions be sued under Civil Code, § 826; see above, sud a. 

® An express provision is necessary, as rights of re-purchase or rescission are by the 
Code treated as obligatory. Civil Code, §§ 499, 346; 54 Reichsgericht, 340 (1903); 1 
Standinger, Kommentar z. B, G..B. 504. 

7 Civil Code, §§ 158, 161, 932, par. 2. 
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innocent person, gratuitously, B has generally a direct claim for 
reconveyance.! The same rule applies if the thing came out of B’s 
and into C’s possession, e. g., C has stolen or found the thing.” 

2. Injunctions. Every claim the purpose of which is a forbear- 
ance of the debtor gives tq the creditor the right of injunction if 
the debtor violates his duty. A claim for the forbearance of the 
debtor may be based on all kinds of rights. The main source for 
negative claims is the absolute rights, like ownership, inheritance 
rights, patents, copyrights, and others. Everybody who interferes 
with such rights creates, in favor of the creditor, a claim to enjoin 
him. Negative claims based on obligatory rights may either be 
created by express agreement, for instance, by a contract not to 
take part in certain transactions, ¢. g., not to bid at a public auction, 
not to start a competitive business ; or, such negative claims may 
be contained in contracts of a generally affirmative character, like 
the duty of a commercial employee not to enter into competition 
with his employer during his employment.® Finally, torts which 
are of a continuous character, like unfair competition, entitle the 
injured party to a decree of injunction against the tort-feasor. 

These kinds of injunction are based on negative claims and can 
therefore be obtained only after a right has been violated, or, at 
least, was due. The enforcement of such claims is not in principle 
different from the enforcement of claims for specific performance. 

But, also, temporary or interlocutory injunctions of a mandatory 
or prohibitory nature may be obtained for the protection of rights 
which are merely threatened without actual violation. The cases 
in which temporary injunctions can be obtained are as follows: 

a. “Temporary injunctions, concerning the object of litigation, 
may be issued, if there is any danger that by a change of the 
actual situation the enforcement of the right of one of the parties 
would be prevented or made subject to grave difficulties.”* . 

6. “Temporary injunctions may be issued also in case of any 
litigation for the purpose of creating a temporary situation, if it is 
shown to be necessary to avoid material harm or to prevent violence 
threatened or to protect any other legal interests,” ® 

Under these provisions a very large space is provided for the 
issuing of injunctions and the courts have made a liberal use of 
their powers. All kind of rights, absolute and relative rights, 


1 Civil Code, §§ 816, 822. 2 Jbid., § 281. 
8 Commercial Code, § 60. * Code Civ. Proc., § 935. 
Jbid., § 940. 
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property and family rights, and the like have been protected by 
injunctions, and it was not required that a lawsuit should have been 
already begun, but the mere existence of an object of litigation in 
connection with any threatened change of it was considered to be 
a sufficient reason for an injunction! In urgent cases injunctions 
may be obtained ex parte? 
_ There are, however, differences in the use of this remedy com- 
pared with this country. In Germany the function of the courts is 
limited to the decision of private rights, of claims between indi- 
viduals based on the private law. Now many claims which have 
their source in the private law are connected with claims of a 
public character. The main illustration is given by the law of torts: 
many claims based on torts (injuries to life, body, health, owner- 
ship), create at the same time a criminal claim for the state’s author- 
ities (manslaughter, assault and battery, embezzlement). In such 
cases the individuals are not prevented from suing for damages 
which they have suffered. However, the courts would hardly give 
their assistance to prevent threatened violence by the way of civil 
injunctions, but would send the applicant to the police. Therefore 
in cases of criminal attempts to destroy property, for instance, by 
striking laborers, the police powers of the state would prevent 
injury from being done and no action for a civil injunction would, 
as a rule, lie.® 

Furthermore, the courts, even where property rights are threat- 
ened, would not, by granting injunctions, touch questions of 
administrative law or political character. For this reason injunc- 
tions could not be obtained against state officials acting in an un- 
constitutional or otherwise illegal manner. In all these cases 
special remedies are provided by the administrative law of the 
different German states.* 

Finally, those kinds of injunctions which are due to the dis- 


1 As to details and cases, cf 2 Gaupp-Stein, 774 ef seg., 816 et seg., 825 et seg. 

2 Code Civ. Proc., § 937, par. 2. 

8 The following opinion is given by the Supreme Court of the United States; 
“There must be some interference actual or threatened with property or rights of 
pecuniary nature, but when such interferences appear, the jurisdiction of a court of 
equity arises and is not destroyed by the fact that they are accompanied by or are 
themselves violations of the criminal law.” Jn re Debs, 158 U.S. 564, 593. This 
opinion would probably not be followed by the German courts in general. 

* The remedies against illegal or unconstitutional acts of a state’s officials are on 
principle the same as against decrees of courts, namely, appeals to the Superiors or 
to special administrative courts. But the state and city authorities could hardly be 
enjoined from doing an act. 
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tinction between law and equity (for instance, against multiplicity 
of suits, undue influence, etc.) have, of course, no analogies in the 
German procedure, where no such distinction exists. 

3. Damages. The main source of claims for damages is torts. 
This branch of the law has, however, lost much of its importance 
as a source of damages, since, by Imperial Statutes,! employers of 
all kinds (owners of factories, mines, carriers by railroad or boat, 
persons engaged in agriculture, forestry) are bound to compensate 
their employees for all kinds of accidents which happen in the course 
of their business. The employees lose their claim for compensa- 
tion only if they are proved to have intentionally caused the acci- 
dent.2, The employers are, for the purpose of compensation, 
organized in guasi-public corporations (Berufsgenossenschaften), 
and claims arising from accidents are settled by administrative 
courts, composed of employers and employees.® 

As regards contracts, the cases in which damages are primarily 
agreed upon are exceptional, as in contracts of insurance or 
guaranty. Usually a claim for damages arises only either instead 
of a claim for specific performance under the conditions shown 
sub 1, or besides claims the main purpose of which is specific 
performance or injunctions. 

Concerning the veasons for damages they are usually two, 
namely: first, any wilful or negligent act by which rights are vio- 
lated, and, second, a causal relation between this act and the injury 
done. The latter point has been liberally interpreted by the 
courts.© As to the former point, the Code provides that in many 
cases a person is liable for damages although no fault can be im- 
puted to him. For instance, a person who keeps an animal is 
bound to make compensation in damages if by the animal a per- 
son is killed or his body or heath is injured.® Or persons who 
are by insanity or tender age unable to commit a tort are neverthe- 
less bound to make a reasonable compensation to persons injured by 


1 Reénacted July 5, 1900. 

2 Cf. for instance Gewerbe-Unfall- Versicherungs-Gesetz, § 8. 

8 Schiedsgerichte, appeal goes to the Reichs-Versicherungs-Amt. 

4 For instance, in the case of delay (see II, 1, Second B) or in case of violation of 
absolute rights (injunctions against further violations and damages for the injuries 
already done). 

5 53 Reichsgericht, 114 (1902): The noise made by an elevated train in Rerlin fright- 
ened a horse which was on the street; the horse ran away and killed a person. The 
railroad was considered to be liable in damages. 

® Civil Code, § 833. 


| 
q 
aa 
q 
1 
| 
} 
1 
| 
| 
a 
— 
| 
| 
| 
\ 
\ 
| 


SPECIFIC PERFORMANCE IN THE GERMAN LAW. 177 
‘ 


them.! Ora person who has obtained a temporary injunction which 
later proves to be unjustified, is liable to compensate the injured party 
for damages even where no fault may be imputed to him.? Railroads 
are liable in damages unless they prove that the accident was caused 
by vis major or by negligence of the person killed or injured? 

If any fault of the injured party has contributed in causing the 
injury, the obligation to compensate the injured party and the ex- 
tent of the compensation to be made depend upon the circum- 
stances, especially upon how far the injury has been caused chiefly 
by the one or the other party. For instance, a man sends a messen- 
ger with a box to another person and conceals the fact that the 
box contains jewels; the messenger negligently loses the box; he 
is not bound to make full compensation. Or a man allows his 
neighbor’s horse to injure his property although he could easily 
prevent it; full damages cannot be obtained. 

As regards the method of fixing damages, it corresponds to the 
principle, stated above, that the purpose of the enforcement of claims 
is the creation of a condition which is in accordance with the right. 
The rule, therefore, is that a claim by way of damages has not the 
purpose of securing money damages but restitution in specie. 
The Civil Code says: 

“ A person who is bound to make compensation shall bring about 
the condition which would exist if the circumstance making him 
liable to compensate had not occurred.” ® 

Therefore, if somebody has intentionally killed my horse which 
was of an average kind, or negligently loses my book, I sue him 
for specific reparation, which means an equivalent horse or book. 
Likewise, if somebody has broken my window, he has to provide 
for the reparation; if my neighbo-’s dog has torn my clothes, I 
send them to his tailor.® : 

However, there are exceptions to this principle of restitution in 
kind, most of them given in favor of the creditor and not of the 
debtor.’ 

a. If compensation is required to be made for injury to a person, 
or damage to a thing, the creditor may demand, instead of restitution 
in kind, a sum of money necessary to effect such restitution. 


1 Civil Code, § 829. 2 Code Civ. Proc., § 945. 
8 Liability Act of June 7, 1871. 
* Civil Code, § 254. 5 Jbid., § 249, par. 1. 
6 2 Crome, 66; 2 Kohler Biirgerliches Recht, 125; 2 (1) Dernburg, 78. © 
7 Civil Code, §§ 249-251. 
12 
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&. The creditor may fix a reasonable period for the restitution 
in kind by the person liable to compensate, with a declaration that 
he will refuse to accept restitution after the expiration of said 
period. After the expiration the creditor may demand compen- 
sation in money if the restitution is not effected in due time. 

c. In so far as restitution in kind is impossible or insufficient to 
compensate the creditor, the person liable shall compensate him in 
money. 

ad. The person liable may compensate the creditor in money 
if restitution in kind is possible only through a disproportionate 
outlay. 

It is apparent from what has been said that, although compen- 
sation in damages primarily means restitution in kind, neither the 
creditor nor the debtor is so strictly bound to choose this method 
as to choose specific performance in cases where it is possible, 
but can more easily substitute the method of compensation in 
money. 

In the amount of damages, also, lost profits are included. Profits 
are deemed to have been lost which could have been expected 
with probability according to the ordinary course of things or 
according to the particular circumstances, ¢. g., according to the 
preparations and provisions made. Therefore a person who is 
entitled to full damages (including lost profits) is not bound to 
prove that he actually suffered a loss of profits, but it is sufficient 
for him to show that in all probability he could expect those 
profits.2. For instance, a merchant buys goods to be delivered at a 
later day, the delivery agreed upon is not effected, in the mean- 
time the market value of the goods increases, the merchant there- 
fore was very likely to sell them at this higher price, he is entitled 
to claim the increase in the market value as lost profits, even if he 
could not expect it. 

The amount of damages is extended in case of many torts. For 
instance, in case of causing death to a person who at the time of the 
injury had to furnish maintenance to a third party (wife and chil- 
dren) who are in consequence of the death deprived of such main- 
tenance, the injuring party has to furnish the full maintenance 
during the presumable duration of the life of the person killed. 

For an injury which is not an injury to property, compensation 
in money may be demanded only in the cases specified by law, 


1 Civil Code, § 252. 2 2 Planck, 28-31 and authorities cited. 
8 2 Planck, édid. # Civil Code, §§ 844, 845. 
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for instance in the case of seduction or for any-injury done to the 
body or health of another.! 

_ Finally, in exceptional cases, instead of full damages only actual 
outlay may be demanded (egatives Vertragsinteresse)? | 


III. EXECUTION OF JUDGMENTS. 


The enforcement of the claims by way of specific performance, 
injunction, restitution in kind, and damages, has the ultimate 
purpose of establishing a condition which is in accordance with a 
right. Execution of a judgment is the last step in accomplishing 
this purpose. In accordance herewith judgments may be executed 
in any of the following ways: 

1. Defendant is condemned to pay money to the plaintiff. 

a. The choses in his possession, in so far as they are necessary 
for the satisfaction of the claim, are attached and after a reason- 
able time sold by public auction and the money is paid to the 
creditor up to the amount due. © 

b. Choses in action and any property of the debtor which is in 
the hands of third persons are attached by judicial order, forbid- 
ding the debtor and the garnishee to dispose of any of these things. 
If the garnishee admits the existence of his obligation to the debtor, 
he may deliver the thing to the sheriff, who disposes of it in the 
same way as in the case of direct attachment; but if the garnishee 
denies the right of the debtor, then the creditor has to sue him, 
taking the place of a legal assignee of the debtor. 

c. Execution in real property is effected by registration 
of a lien, by sequestration, or by public auction under judicial 
supervision. 

2. Defendant is condemned to deliver a corporeal thing to the 
creditor. 

a. If the thing is a movable thing, the sheriff takes it out 
of the possession of the debtor and hands it over to the creditor. 
If the thing cannot be found, the creditor may have the debtor 
swear an oath that he has not the thing, neither does he know 
where it is. If the debtor swears the oath, the creditor of course 
can only sue him for pecuniary damages. If the debtor refuses 


1 Civil Code, §§ 253, 847. 

$$: For instance, in the case mentioned swéd 1, First A c, cf further Civil Code, 
122, 179. 
8 Code Civ. Proc., §§ 803-882. 


q 

i 
q 
a 
q 
q 
q 
a 
‘ q 
| 
q 
q 
. ] 
q 
q 
a 
a 
i 
4 


180 HARVARD LAW REVIEW. 


to swear, or does not appear in court, he is fined for contempt of 
court and confined in jail up to six months.! 

5. If the thing is a movable thing in the possession of a third 
party, the rules under 1, 4 apply.” 

c. If the thing to be delivered by the debtor is an immovable 
thing or a ship, the sheriff puts the debtor out of possession and 
gives possession to the creditor.’ 

3. Defendant is condemned to make a declaration, for instance, 
to declare his consent as to a registration of the plaintiff as 
owner of a piece of land in the land register; or, to declare his 
consent that a given amount deposited in his favor may be paid 
out to the plaintiff. In such case, by the mere fact that the judg- 
ment has become final the declaration is deemed to be given, and 
no act on the part of the debtor is necessary. The creditor may 
use such judgment with the same effect as if the debtor had made 

a declaration; for instance, he may become registered landowner 
of land belonging to the debtor. 

4. Defendant is condemned to perform an act other than of the 
kind described above. 

a. In case this act can be performed by another person as well, 
the creditor on his application has to be authorized by the court 
to appoint another person instead of the debtor and at the debtor’s 
expense. A decree fixing the amount of such expenses against 
the debtor may be obtained at the same time.’ For instance, the 
debtor is condemned to render services or to make building con- 
structions or to perform any transactions (like purchases of bonds, 
chattels) which require average skill. In all such cases the cred- 
itor may obtain the permission to appoint another person in place 
of the debtor to perform his obligation. 

6. Defendant is condemned to perform an act which can be 
done by him alone.’ For instance, he has to sign a bill of ex- 
change, he has to give an account, he has to assist in the institu- 
tion of legal proceedings. If he refuses to do it, he may be fined 
up to fifteen hundred marks or confined up to six months. 

There are, however, some exceptions to the last rule, namely: 

aa. If a spouse who has left the household is condemned to 
return, and in sjmilar cases, no execution is given on such decree, 
but the decree may be used by the successful party only for the 
foundation of a divorce suit. 


1 Code Civ. Proc., §§ 883, 884, 899-915. 2 Jbid., § 886. 8 Tbid., § 885, 
Jbid., § 894. 5 Jbid., § 887. Jbid., § 888. 
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bb. By suggestion of the House of Representatives (Reichstag), 
since 1900 the rendering of services has become excepted from the 
above rule. Now the condemnation of a person to render ser- 
vices which can be done by another person in the same way may 
be executed in accordance with rule 4,@. On the other hand, the 
courts always have decided that services which require special and 
individual ability, as in art or science, are no fitting subject of exe- 
cution at all. Therefore, prominent singers have never been forced 
by fines or jail sentence to sing, nor have celebrated painters been 
forced to paint a picture agreed upon, nor authorities in science 
to write treatises on their special subjects.'_ Therefore this amend- 
ment has no great importance. 

5. Defendant is condemned to forbear action or to suffer an act 
of the creditor. If he violates this obligation, he may be fined 
up to fifteen hundred marks, or confined up to six months, for — 
each violation, with an aggregate maximum of two years. 

In all the cases under 2 to 5 the creditor’s right to ask for 
pecuniary damages remains unaffected? 

In case of temporary injunctions the court may order any meas- 
ure which it considers as convenient for the enforcement of its 
order.‘ 


Walter Neitzel. 


CAMBRIDGE. 


1 2 Gaupp-Stein, 736, 739. A condemnation could be obtained in all such cases 
(see above), and such judgment may become useful as title for damages and for 
other purposes. Cf 1 Gaupp-Stein, 550. 

2 Code Civ. Proc., § 890. 

Tbid., § 893. 

$ lbid., § 938. 
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STARE DECISIS AND CONTRACTUAL 
RIGHTS. 


N Muhlker v. New York & Harlem R. R. Co.! the Supreme 
Court of the United States held that the raising, pursuant to a 
state statute so directing, of a railroad structure in Park Avenue, 
New York City, which formerly was on, or partially below, the 
level of the street, to an elevated viaduct, whereby the easements 
of light and air of abutting owners were substantially curtailed, 
deprived owners who had purchased since the decisions of the 
New York Court of Appeals in the elevated railroad cases? of 
contractual rights in contravention of the Constitution of the 
United States. 

The decisions in the New York elevated railroad cases are so 
generally familiar that it will not be necessary to do more than 
briefly state their substance. In Story v. New York Elevated R. R. 
Co.8 it was held that the erection and operation of an elevated rail- 
road structure in a public street did not involve a legitimate street 
use, but constituted an actionable invasion of easements of light, air, 
and access of abutting owners. In Lahr v. Metropoiitan Elevated 
R. R. Co.* the doctrine of the Story case was reiterated, the de- 
cision being particularly significant because two of the judges who 
had dissented in the Story case concurred on the ground of stare 
decisis, When the question of the Park Avenue viaduct came 
before the Court of Appeals in Lewis v. New York & Harlem R.R. 
Co.,° it was taken for granted that the building of a structure higher 
above the street level than a previous structure which had been 
used by the railroad wrought an additional invasion of easements 
of light and air, and that the principles of the Story and Lahr cases 
must control, entitled abutting owners to damages. 

In the Muhlker case,® however, the court took just the contrary 
view, attempting a distinction on the ground that the railroad via- 
duct amounted merely to a change of grade of the street, which 


1 197 U.S. 544. 

2 Story v. New York Elevated R. R. Co., 90 N. Y. 122; Lahr v. Metropolitan Ele- 
vated R. R. Co., 104 N. Y. 268. 

8 Supra. ; 4 Supra. 

5 162 N. Y. 202. 6 173 N. Y. 549. 
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might be made without compensation to private landholders. This 
distinction was based. upon the earlier New York case of Radcliffe’s 
Executors v. Brooklyn, and it may be remarked, in passing, that 
in his dissenting opinion in Fries v.. New York & Harlem R. R. Co? 
Judge Cullen not only showed that the doctrine of Radcliffe’s 
Executors v. Brooklyn had been repudiated in many jurisdictions 
and that the hardship of its application had been salved in several 
instances in New York by legislative enactments, but also demon- 
strated that the effort to justify the Park Avenue viaduct involved 
an unwarrantable extension even of that very extreme case. 


The Muhlker case, while thus presenting to the Supreme Court ~ 


of the United States about as meritorious a situation as could be 
imagined, did not afford the first recognition by that tribunal of 


contractual or vested rights in the observance of the doctrine stare _ 


decisis. It does, however, extend such recognition into a new 
field. 

In Gelpcke v. Dubuque® it was held that decisions of the 
Supreme Court of Iowa, interpreting the constitution and statutes 
of that state, afforded legal rules to govern transactions which 
occurred before such decisions were overruled by a later decision 
of the state Supreme Court. From the decision in the Gelpcke 
case Justice Samuel F. Miller dissented, characterizing it as a step 
“in the direction of a usurpation of the right, which belongs to 
the state courts, to decide as a finality upon the construction of 
state constitutions and state statutes.” The opinion of the court 
dwelt principally upon the obvious injustice of permitting judicial 
“oscillations” to disturb contractual relations entered into upon 
the faith of deliberate decisions. 

The Gelpcke case is harmonious in principle with Harris v. Jex 
in the New York Court of Appeals,‘ in which it appeared that a 
grantee of premises subject to certain mortgages executed prior 
to the Legal Tender Act, after the decision of the Supreme Court 
of the United States,® holding said act void as to antecedent con- 
tracts, and before the reversal of that decision,® tendered payment 
of the mortgages in legal tender notes, which was refused. In an 
action to foreclose the mortgages it was held that the ‘mortgagee 
was entitled to repose upon the decision of the highest judicial 


14N. Y. 195. 2 169 N. Y. 285. 
81 Wall. (U. S.) 175. 455 N. Y 421. 
5 Hepburn v. Griswold, 8 Wall. (U. S.) 603. 

6 Knox v, Lee, 12 Wall. (U. S.) 457. 
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tribunal in the land, which was, as applied to the relations between 
the parties, she Jaw and not mere evidence of it; and that the 
tender, being insufficient according to the law as then declared, 
did not discharge the lien of the mortgages. 

The purport of the decisions in the Gelpcke case and in Harris v. 
Jex is that, in dealing with a question that in a sense is one of 
foreign law, that is, the construction of an enactment of an out- 


side legislative body by its own highest judicial interpreter, a con- 


struction that has been given will be treated as a reliable basis for 
business dealings until the same court renders a different one. 
The Gelpcke case originated in a federal court, and the principle it 
laid down did not go further than protection of contractual rights 
of persons entitled to resort to federal courts in the first instance. 
It is of interest to note that in the Muhlker case the law which 
was held to be the contractual basis —that is to say, the law of 
the elevated railroad cases— was pronounced by courts and not 
by statute. The decision would therefore seem to be an authorita- 
tive repudiation of the Blackstonian theory! that a decision is only 
a more or less successful attempt to discover and state what the 
law is. The Supreme Court countenanced the doctrine of Austin? 
by holding that a decision of acourt is the law itself, and there- 
fore, it is argued, a continuing rule of conduct upon whose applica- 
bility trust may be placed until fair notice is given that not it, but 
another rule, shall prevail in the future.2 The Story and Lahr de- 


1 1 Bl. Com. *70. 2 Austin, Jurisp., § 778. 
8 The most satisfactory exposition of the ‘process of common law evolution with 
which the writer is familiar is the following by Sir Henry Maine: “ We in England are 
well accustomed to the extension, modification, and improvement of law by a machinery 
which, in theory, is incapable of altering one jot or one line of existing jurisprudence. 
The process by which this virtual legislation is effected is not so much insensible as 
unacknowledged. With respect to that great portion of our legal system which is en- 
shrined in cases and recorded in law reports, we habitually employ a double language, 
and entertain, as it would appear, a double and inconsistent set of ideas. When a group 
of facts come before an English Court for adjudication, the whole course of the discus- 
sion between the judge and the advocate assumes that no question is, or can be, raised 
which will call for the application of any principles but old ones, or of any distinctions 
but such as have long since been allowed. It is taken absolutely for granted that there 
is somewhere a rule of known law which will cover the facts of the dispute now liti- 
gated, and that, if such a rule be not discovered, it is only that the necessary patience, 
knowledge, or acumen is not forthcoming to detect it. Yet the moment the judgment 
has been rendered and reported, we slide unconsciously or unavowedly into a new lan- 
guage and a new train of thought. We now admit that the new decision das modified 
the law. The rules applicable have, to use the very inaccurate expression sometimes 
employed, become more elastic. In fact, they have changed. A clear addition has been 
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cisions by the New York Court of Appeals of purely common law 
questions were treated as ¢he /aw, in the same manner that in 
_ Harris v. Jex the New York Court of Appeals accepted the earlier 
construction of the Legal Tender Act as the daw. 

The Muhlker case did not originate in a federal court, and its de- 
cision by the Supreme Court of the United States goes further than 
any previous authority, because it is held that an attempted change 
in the Jaw by a state court in a suit between its own citizens raises 
a question under the Constitution of the United States, which may 
be taken advantage of on appeal from the highest court of the 
state. The actual decision in the Muhlker case, in like manner with 
that in the Gelpcke case, is a substantial aid to stability of contrac- 
tual obligations and to justice. It would be exceedingly difficult, 


however, to answer the theoretical argument of Justice Holmes, 


with whom three of his associates concur in dissent. The gist 
of his reasoning is that the federal court is bound by local decis- 
ions as to local rights in real estate, and equally bound by the 
distinctions and limitations of those rights declared by the local 
courts. As general propositions, these statements are, of course, 
true; but the majority of the court recognize a vested right in the 
maintenance of a former decision if the highest federal court, itself 
determining the existence and extent of the contract, holds that 
an attempted distinction is not legitimate or substantial. 

The kernel of the decision is contained in the following language 
from the prevailing opinion: 

“And this is the ground of our decision. We are not called upon to dis- 
cuss the power or the limitations upon the power of the courts of New 
York, to declare rules of property or change or modify their decisions, but 
only to decide that such power cannot be exercised to take away rights 
which have been acquired by contract and have come under the protection 
of the Constitution of the United States. And we determine for ourselves 
the existence and extent of such contract. This is a truism; and when 
there is a diversity of state decisions the first in time may constitute the 
obligation of the contract and the measure of rights under it. Hence the 
importance of the elevated railroad cases and the doctrine they had pro- 


made to the precedents, and the canon of law elicited by comparing the precedents is 
not the same with that which would have been obtained if the series of cases had been 
curtailed by a single example. The fact that the old rule has been repealed, and that 
a new one has replaced it, eludes us, because we are not in the habit of throwing into 
precise language the legal formulas which we derive from the precedents, so that a 
change in their tenor is not easily detected unless it is violent and glaring.” Maine, 
Ancient Law, c. 2. : 
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nounced when the plaintiff acquired his property. He bought under their 
assurance, and that these decisions might have been different or that the 
plaintiff might have balanced the chances of the commercial advantage be- 
tween the right to have the street remain om and the expectation that it 
would remain so is too intangible to estimate.” 

In view of the fact that the abutting property owners relied both 
upon the contract clause of the federal Constitution! and the due 
process of law clause of the Fourteenth Amendment, it is regret- 
table that the opinion of the court is not clearer and more specific. 
The discussion in the dissenting opinion is principally directed to 
the operation of the contract clause, a reference, however, also 
being made to the Fourteenth Amendment. The present decision 
may be rested upon the contract clause alone, because what the 
Supreme Court determines to be the contract right was impaired by 
action pursuant to a state statute. The following dictum of Chief 
Justice Taney in Ohio Life & Trust Co. v. Debolt? was quoted with 
approval in the opinion of the court in Gelpcke v. Dubuque: 


“The sound and true rule is, that if the contract when made was valid 
by the laws of the state as then expounded by all departments of the gov- 
ernment, and administered in its courts of justice, its validity and obligation 
cannot be impaired by any subsequent action of legislation, or decision of its 
courts altering the construction of the law.” ® ; 

This, however, does not represent the law as it has been estab- 
lished by later cases. In Weber v. Rogan,‘ and authorities therein 
cited, it is laid down that,-in order for the contract clause to apply, 
the alleged impairment of contract must be by a state statute and 
not merely by judicial decisions or acts of the state tribunals or 
officers. The necessary scope of the decision in the Muhlker 
case is therefore somewhat limited. 


Nevertheless, the general attitude of the court is significant of 
the position that probably would be taken if a case should arise in 
which a state court, not in effectuating a statute but upon a purely 
common law basis, should incontinently overrule itself with the 
result that parties who in their business dealings had relied upon 
the earlier decision suffered substantial loss. If a state court upon 
some question involving title to real estate should thus be guilty of 
palpable tergiversation, the inference is fair that a person aggrieved 


1 Art. 1, § 10. 2 16 How. (U. S.) 432 
8 The italics are ours. #188 U.S. 10. 
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might be granted a remedy on appeal to the Supreme Court of the 
United States under the Fourteenth Amendment. Presumptive 
authority for this position is furnished by Chicago, B. & Q. R. R. 
~ Co. v. Chicago,’ wherein Mr. Justice Harlan elaborately examines 
the question whether the requirement of due process of law is con- 
fined to the providing of notice of, and opportunity for, hearing 
before a person’s property is taken. The court cites, apparently 
with approval, the very sweeping language on the subject of Mr. 
Justice Jackson, while a Circuit Court judge, in Scott v. Toledo,? 
and holds that the guarantee of due process of law requires com- 
pensation to be made or secured to the owner of private property 
taken for public use, and further that the prohibitions of the Four- 
teenth Amendment comprehend all the instrumentalities of the 
state, — its legislative, executive, and judicial authorities. The dis- 
senting opinion of Mr. Justice Brewer does not contravene, but 
strongly upholds, these abstract positions of the majority. 

In Scott v. McNeal? it was directly held that the prohibitions of 
the Fourteenth Amendment extend to judicial acts, and, accord- 
ingly, that the judgment of the highest court of a state validating 
the title of a purchaser of land sold under an order of a probate 
court, belonging to a living person who had not been notified of 
the proceedings, deprived the latter of his property without due 
process of law. 

The Gelpcke and Muhlker cases are sufficient authority for 
the general proposition that a judicial decision relied upon by an 
investor is such acontractual element as would constitute a property 
right. If it violate the guarantee of due process of law to take 
private property for a public use without compensation, @ fortiorz 
it would do so to take it for private use or enrichment. Indeed, 
there is no valid process of law by which private property may 
compulsorily be acquired for private use.‘ 

On the whole, there appears to be adequate theoretical justifica- 
tion for upholding the obligation of stave decisis under the federal 
Constitution in almost any case where a citizen has reposed trust 
in a court’s formulation of the law and pecuniary loss would result 
from judicial instability. Let us assume that a state court of last 
resort had decided that a certain strip of land is privately owned 


1 166 U. S. 226. 2 36 Fed. 385. $154 U.'S. 34. 
* See Davidson 7. New Orleans, 96 U. S. 97-102; Missouri Pac. Ry. Co. v. Nebraska, 
164 U. S. 403; Chicago, etc., R. R. Co. v. Chicago, 166 U. S. 226-236. 
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and that a person then purchased the same, or a portion of it, being 
either the part which the adjudication actually concerned or another | 
part in precisely similar category on the facts. Assume, also, that 
in a suit thereafter brought by or against such purchaser the same 
court should retract its former utterance and hold that the land 
had before the commencement of the first action been finally 
dedicated and legally accepted, so that it had not been the subject 
of private ownership. 

Let us fancy a row of identical buildings, erected by a com- 
mon owner of the lots and by him conveyed, by deeds identical 
in form, to different persons. Let us further suppose that the 
highest court of the state had held that there was appurtenant 
to one of these houses a certain beneficial easement in the 
premises next door ; that, subsequent to such decision and relying 
upon it, a person purchased another of the buildings and in legal 
proceedings by him to effectuate or protect his precisely similar 
easement the court of last resort overruled its former decision and 
held that no servitude existed. 

A federal question would not arise in either of these moot cases 
under the contract clause, because contractual rights had not been 
impaired by a state statute. The way would, however, seem open 
for the Supreme Court of the United States to reverse the later 
decision of the state court on the ground that through its opera- 
tion private property had been taken or extinguished without 
compensation, and therefore without due process of law. 

There is a paradoxical, semi-humorous suggestion in the circum- 
stance that in the Gelpcke and Muhlker cases the Supreme Court 
of the United States, in order to relieve against disregard of the 
obligation of stare decisis, itself, if not overruling specific decisions, 
at least went counter to what eminent. dissenting judges regarded 
as legal first principles. The opinion of the majority.of the court 
in the Gelpcke case is little more than an elaboration of the adage 
that the law was made for the people and not the people for the 
law. The same consideration of safeguarding rights that the or- 
dinary citizen ought to be permitted to regard as vested rights, is 
the dominant note in the prevailing opinion in the Muhlker case. 

The real key to these decisions lies in the fact Mr. Bryce lucidly 
expounds, taking Munn v. Illinois, as his principal illustration, that 
“the Supreme Court feels the touch of public opinion.”? In his 


1 94 U. S. 113. 2 1 Bryce, American Commonwealth, 267. 
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work, “ The Government of England,”! Mr. A. Lawrence Lowell 
states that the reason why the spoils system never obtained foot- 
hold in England was the prevalence of the “sentiment that a man 
has a vested interest in the office he holds.” While this absurdly 
exaggerated conception never has been entertained here, American 
public opinion does demand, along with police protection of the 
peace, civil protection of vested rights asserted under private con- 
tract. The masses of the people are firmly persuaded that bad 
laws that are certain are better than good laws that are changeable. 
Continuity and consistency of judicial exposition are indispensable 
for faith to embark in enterprises extending into the future. Such 
decisions as that by the Supreme Court of Iowa disregarded in the 
Gelpcke case and that by the New York Court of Appeals in the 
Muhlker case would introduce an element of South American in- 
security into commercial life. General relaxation of the obligation 
of stare decisis would foster commercial anarchy. 

Expressions quite frequently occur in opinions of American 
courts that indicate a proper sense of responsibility as law- 
givers transcending in importance the immediate duty of arbi- 
trators. It is not at all uncommon for a court expressly to say 
that it will not overrule a decision that has supplied a rule of 
property, though another doctrine is deemed abstractly better. 
The most serious menace to the reliability of the law has arisen, 
not through frank and avowed changes of mind, but through 
casuistical evasion of precedent, through resort to distinctions that 
do not distinguish. This tendency to preserve an appearance of 
consistency while laying down an inherently discordant principle 
has been on the increase in most of the state courts. No better 
example of it could be furnished than the decision in the Muhlker 
case by the New York Court of Appeals. The reversal of that 
decision by*the Supreme Court of the United States has rendered 
an important service in promoting business confidence and justice. 
By the recognition of the right to appeal to the Supreme Court of 
the United States the moral obligation of stare decisis, which state 
judges always admit, practically becomes a legal obligation. 


Wilbur Larremore. 
New York. 


1 Vol. I. 
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RUNNING WATER.’ 


ATER running in a natural stream unrestrained is the prop- 

erty of no one, but a portion of it taken out of the stream 

and confined in the possession of an individual becomes the taker’s 
private property, and belongs to him while under his possession 
and control. The law of running water (watercourses) is a devel- 
opment of the rules under which one may take into his own posses- 
sion and make his private property a portion of the flowing mass 
which in its natural course and wandering is uncontrolled by man 
and belongs to no one. There is a large body of law specifying 
who may make this transition and to what limitations they are sub- 
ject, forming, in the common law, “ the law of riparian rights,” and 
in the West, “the law of appropriation.” It is our object here, by 
presentation of authorities, to show that this transition forms the 
framework of the law of watercourses, but not at all to enter into 


the rules of “riparian rights” or “appropriation” that have been 
built around it. 


I. THE CORPUS OF RUNNING WATER. 


In the Institutes of Justinian it is declared concerning things: 
“ They are the property of some one or no one.”! As further ex- 
pressed in the Institutes, “By natural law all these things are 
common, viz: air, running water, the sea and as a consequence 
the shores of the sea.’*? Commenting on this, Vinnius says: 
“Things common are such because, while by nature being things 
every one has use for, they have not, as yet, come into the owner- 
ship or control of any one.”® That is, they are the property of 
no one, within the first quotation from the Institutes. 

This classification of running water with what has been called 
“the negative community,” such as the air, runs through the civil 


1 “ Vel in nostro patrimonio vel extra nostrum patrimonium.” As translated in Lux 
v. Haggin, 69 Cal. 315, 10 Pac. 674. 
2“ Et quidem naturali jure, communia sunt omnia haec; aer et aqua profluens, et 


‘mare, et per hoc, littora maris.” 2 Justinian, Inst., tit. 1, § 1. Mr. Ware (Ware, 


Roman Water Law) gives chiefly the Pandects, and does not give this passage from _ 
the Institutes. 

3 “ Communia sunt quae a natura ad omnium usum prodita,in nullius adhuc ditionem 
aut dominium pervenerunt.” Quoted in Mason v. Hill, 5 B. & Ad. 1. 
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law authorities. Vattel says: “There are things which in their own 
nature cannot be possessed. There are others of which nobody 
claims the property, and which remain common, as in their primi- 
tive state when a nation takes possession of a country; the Ro- 
man lawyers called these things ves communes, things common: 
such were, with them, the air, the running water, the sea, the fish 
and wild beasts.”! Puffendorff says: “’T is usual to attribute an 
exemption from the property to the light and heat of the sun, to 
the air, to the running water, and the like.”* Grotius® classes 
aqua profiluens with res communes. A modern French work says: 
“ The things which, suited alike to the use of all men, are not sus- 
ceptible of exclusive possession cannot, on this account, form the 
object of a right of property. These things, which the Roman 
law called ves omnium communes, are the air, the deep sea, and — 
running water as such; that is to say, in the sense that one sees it 
in its state of continual motion and ceaseless change.”* Likewise 
the Spanish law, regarding which Esriche says that waters of foun- 
tains and springs as they go out from thence “become sunning 
water, aqua profluens, and pertain like common things (cocas 
communes)” etc5 Inan early English case the civil law authorities 
are stated as follows : “ By the Roman law, running water, light, and 
air were considered as some of those things which had the name 
of ves communes, and which were defined ‘things the property of 
which belong to no person,’ etc.”® Ina leading English case where 
the civil law authorities are set forth and examined, the following 
is given as the Roman law: “No one had any property in the 
water itself except in that particular portion which he might have 
abstracted from the stream and of which he had the possession ; 
and during the time of such possession only.”? The result of 
these authorities is that the corpus of naturally running water was 
classed in the Institutes and civil law writers with the air, and those 


1 1 Law of Nations, c. 20; Chitty’s translation, 109, § 234. 
2 4 Puffendorff, c. 5, § 2; and see 3 sdid., c. 3, §§ 3, 4. 
3 Bk. C. 2, § 12. 
* “Les choses qui, destinées 4 l’usage commun de tous les hommes, ne sont pas 
susceptibles de possession exclusive, ne peuvent, par cela méme, former l’objet du 
droit de propriété. Ces choses, que le droit Roman appellait res omnium communes, 
sont l’air, la haut mer, et l’eau courante comme elle; c’est-d-dire en tant qu’on |’en- 
visage dans son état de mobilité continue, et de renouvellement incessant.” 2 Aubry 
et Rau, Droit Civile Frangais, 4 ed., 34. 

5 Esriche, Aquas. 6 Liggins v. Inge, 7 Bing. 692. 
7 Mason v. Hill, 5 B & Ad. 1. 
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things which cannot be owned while in their natural state and con- 
dition, or as they have been called, the “ negative community.”! 

There is some variation from this. One variation is in changing 
res communes to res publicae. Domat* names as res communes, the 
heavens, stars, light, air, sea; as ves publicae, the rivers, streams, 
their banks, highways. This variation is again below referred to. 
Another variation is in changing agua profluens to rain water. . 
One writer,? commenting on the Institutes, reads agua pluvialis for 
profluens, as among ves communes, and classes flumina with ves 
publicae. In another work, cocas communes are defined as those 
“gui sirven a los hombres y demas vivientes como el aire, el aqua 
Hovediza (rain water), ef mar y sus riberas.”* It is evident that 
these are corruptions of the Institutes. In addition to the passage 
above, classing agua profluens with the res communes, there is a 
different passage in the Institutes saying, “‘ Flumina autem omnia 
et portus publica sunt,” which has evidently induced some com- 
mentators to drop agua profluens out of the ves communes. Suffice 
it that the Institutes, with regard to air, running water, wild 
animals, and the negative community in general, make no distinc- 
tion between ves communes, res publicae, and res nullius : the dis- 
tinction, when it is made, is the refinement of a few of the later 
commentators. 

This civil law principle, that running water is in the negative 
community, passed into the common law. As regards a related 
branch of the law of waters, the law of accretion, it has been ex- 
pressly said: “ Our law may be traced back through Blackstone,5 
Hale,® Britton,’ Fleta,® and Bracton ® to the Institutes of Justinian,” 
from which Bracton evidently took his exposition ofthe subject.” 4 
The passage in the Institutes above quoted, classing running water 
as a substance, with the air, is transcribed by Bracton as the law 
of England, saying, “Waturali vero jure communia sunt haec,.. . 
aqua profluens, aer,et mare, et littora maris,quast maris accessortia,” ® 

Fleta says: “ Alae communes sunt, ut aer, mare, et littora 


1 Ohio Oil Co. v Indiana, 177 U. S. 190; 20 Sup. Ct. Rep. 576; 44 L. ed. 729. 
2 Liv. prelim. tit. 3, s. 1, p. 16. 
8 2 Nicasius, tit. 1, 89 b. 
_ 4 Febrero Novissimo, T. 1, lib. 2, tit. 1; Lux v. Haggin, 69 Cal. 316; 10 Pac. 674. 
5 2 Com., c. 16, pp. 261, 262. 
® De Jure Maris, cc. 1, 6. 
8 III, c. 2, § 6 e¢ seg. 9 II,c. 2. 
10 II, 1, 20. 1 Lindley, L. J., in Foster v. Wright, 4 C. P. D. 438. 
22 Bracton, II, f. 7, pl. 5. 
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maris; aliae publicae, ut jus piscandi, et applicandi fulmina et 
portus.”1 Lord Denman, in Mason v. Hill,? says: “It is worthy 
of remark that Fleta, enumerating the ves communes, omits ‘aqua 
profiuens.’” The same may be said of Britton? declaring, “ Some 
things are common, as the sea, the air, and the seashore, and as 
the right of fishing in tidal waters and in the sea and in common 
waters and rivers”; though in a later section’ he includes wild 
animals among the things common, and he also classes rivers, like 
Fleta, as among things public instead of common. Perhaps some 
light upon this omission of agua profluens from things common in 
Fleta and Britton is thrown by Professor Maitland’s commentary 
upon Bracton in the publications of the Selden Society. Accord- 
ing to Professor Maitland, Bracton is substantially a mere copy of 
the work of an Italian commentator upon the Institutes of Justinian, 
—a jurist of Bologna, named Azo, of great reputation in Bracton’s 
time. In commenting upon the Institutes regarding res communes, 
Azo questions (but merely by way of query) whether there may not 
be a distinction between things common and things public, though 
the Institutes do not so distinguish. Bracton proceeded to adopt 
the distinction in general terms, not, however, applying it to agua 
profluens, which he leaves as in the Institutes. It may be, then, 
that Fleta and Britton are influenced by Bracton and carry the 
distinction into actual application, and having put flumina into res 
publicae, feel a necessity then to omit agua profluens from res 
communes. It is the same corruption as that above noted in some 
of the civil law writers. 

The classification of running water with the air is, however, again 
taken up by another of the older writers, frequently referred to in 
the English reports.® He finds the civil law rule in conflict with 
the maxim, “ cujus est solum, gus est usque ad caelum.” Callis 
says: “It may here, as I take it, be moved for an apt question, in 
whom the property of running waters was. In my conceit, the 
civil law makes prettier and neater distinctions of those than our 
common law doth; for there it is said that ‘ xaturali ratione quae- 
dam sunt communia, ut aer, aqua profluens, mare, et littora maris. 


1 Fleta, lib. 3, cap. 1, § 4. 25B.& Ad.r. 
8 II, c. 2, § 1; Nicholas’ translation, p. 175. 4 § 3. 
5 Callis, Sewers, original ed., 78, quoted in Medway, etc., Co. v. Romney, 9 C. B. 
N.S. 587. “Sewer” anciently signified small streams and brooks of fresh water. 
6 Citing Natura Breva, f. 123; and Pl. Com. 154; and Y. B. 12 Hen. VII, f. 4, as 
recognizing a plaintiff as having property in the water as well as the soil. 
13 
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I concur in opinion with them, that the air is common to all; andI 
hold my former definitions touching the properties of the sea and 
the seashores. But that there should be a property fixed in run- 
ning waters, I cannot be drawn to that opinion; for the civil law 
saith further, ‘ guod aqua profluens non manet in certo loco, sed 
procul fuit extra ditionem ejus quod flumen est ut ad mare tandem 
perveniat’; for in my opinion, it should be strange the law of 
property should be fixed upon such uncertainties as to be altered 
into meum, tuum, suum, before these words can be spoken, and to be 
changed in every twinkling of an eye, and to be more uncertain in 
the proprietor than a chameleon of his colours.” This is the first 
express recognition the writer has discovered, of the conflict be- 
tween this principle and the maxim “ cujus est solum.”) 

The writer has not, with the facilities at his disposal, been able 
to learn the date of Callis’s book, but believes that it is older than 
what is, perhaps, the next authority in chronological order, the 
case of Shury v. Piggott (1625).? In this case (among many things 
said) agua profluens was compared to the air, which “ aut inventt, 
aut facit viam,” and it was also said, “The same (the watercourse) 
being a thing which arises out of the land, but no interest at all by 
this claimed in the land, but guod currere solebat in this way, and so 
to have continuance of this.” ® 


1 Lord Coke says: “Land in legal signification comprehendeth any ground, soil 
or earth whatsoever, as meadows, pastures, woods, moors, waters, marshes, furses and 
heath,” discussing the meaning of “land,” adding in the same note: “ Also the waters 
that yield fish for the food and sustenance of man are not by that name demandable in 
a praecipe ; but the land whereupon the water floweth or standeth is demandable, as, for 
example, viginti acras terrae aqua coépertas. And lastly the earth hath in law a great 
extent upwards, not only of water, as hath been said, but of aere and all other things 
even up to heaven; for cujus est solum ejus est usque ad caelum, as is holden in 14 Hen. 
8, fo. 12; 22 Hen. 6, 59; 10 Edw. 4, 14.” Co. Litt. lib. cap. 1, §§1, 4a. See 
2 Bl.Com. 18. That the law, while applying this maxim to percolating water, does not 
follow it as to running water, will appear further as our discussion proceeds. We take 
this occasion, however, to refer especially to Lyon v. Fishmongers Company, 1 App. 
Cas. 673; Lord v. Commissioners, 12 Moore P. C. 473; North Shore Ry. v. Pion, 14 
App. Cas. 612, 621; White v. White, [1906] A. C. 83; Justice Story in Slack v. Wal- 
cott, 3 Mas. (U. S.) 508; Fed. Cas. No. 12932; Webb v. Portland Cement Co., 3 
Sumn. (U. S.) 189; Fed. Cas. No. 17322; Haupt’s Appeal, 125 Pa. St. 211, 17 Atl. 
436; 3 L. R. A. 536; Moulton v. Newburyport, etc., Co., 137 Mass. 163; Bigham v. 
Port Arthur, etc., Co., 91 S. W. 848 (Tex., Civ. App.); City of Paterson v. East Jersey 
W.Co., 70 Atl. 472 (N. J. Eq.); Lux v. Haggin, 69 Cal. 255, 413, 10 Pac. 674; Heil- 
bron v. Fowler, etc., Co., 75 Cal. 426; 7 Am, St. 183, 17 Pac. 535; Goodwin, Real 
Property, 2; 19 Harv. L. Rev. 216, n.; and the authorities herein below cited. The 
writer has given some degree of attention to the point in Water Rights in the Western 
States, 2 ed., Part II, Ch. II. 

2 3 Bulst. 339. 3 Jones, J., in Shury v. Piggott, 3 Bulst. 340. 
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The case seems to have excited a good deal of attention at the 

time, being given in six different reports! and has been said to 
have discussed collaterally many things which were not necessary 
to the decision? Lord Blackburn declares the stream in question 
appears to have been in reality an artificial one; though the 
maxim “agua currit et debet currere ut currere solebat,’ as a rule 
of natural streams, probably rests upon this case. If, however, 
Lord Blackburn is correct in saying it was an artificial stream, it 
shows that this maxim really arose as a statement that the right to 
running water rests on prescription; and there is enough in the 
reports of other cases to show that such is the real origin of the 
maxim. We take this occasion to digress here and call attention 
to this. 

The case discussed the matter from the view of formal pleading, 
as cases were usually treated at that time. The plaintiff declared, 
in the words of pleading on ancient custom, that the water. 
“currere solebat et consuevit” to his land, and one of the judges 
rested his decision on the ground that, as he said, “‘ consuevit is a 
good word for a custom.” That the words of the maxim arose 
from this idea of resting the right to watercourses upon prescrip- 
tion or custom from time out of mind, appears in numerous other 
of the older authorities succeeding this case. In one it was held, 
“By reason of the words consuevit et debuit it must be intended 
that a prescription was given in evidence.”* In another, it was 
said “ Currere consuevit had been held well enough in case of a 
watercourse, because that must be time immemorial; ” * in another, 
“If I have a right from usage as currere solebat, I have the right in 
such manner as the usage has been.”® There is another instructive 
case reported in several reports. In this case plaintiff declared, 
among other words, that the water “ currere consuevit et debuit to a 
mill of the plaintiff,’ * which was held a sufficient pleading both 
below and on appeal. The watercourse was an artificial one. In 


1 Palmer 444, Popham 169, 3 Bulstrede 339, Noy 84, Latch 153, W. _ 145- 

2 Lord Blackburn in Dalton v. Angus, 6 App. Cas. 825. 

8 Rosewell v. Prior, 1 Ld. Raym. 392. 

* Powell, J., in Tenant v. Goldwin, 2 Ld. Raym. 1089, 1094. 

5 Brown v. Best, 1 Wils. 174. 

6 Palmer v. Kebelthwaite, 1 Show. 64, Skinner 65. In Mason v. Hill, 5 B. & 
Ad. 1, Lord Denman speaks of these two reports of the case, and says: “The final 
result of the case does not appear in the books, and the roll has been searched for it in 
vain,” but the report of it on appeal appears in four different reports, viz.: Skinner, 
175, Carth. 85, 3 Mod. 48, Holt 5. See also 3 Lev. 133. 

7 5 Show. 64. 8 Carth. 85. 
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support of the pleading, plaintiff's counsel argued among other | 
things, that “The words ab antiquo et solito curso amount to as 


much as if it had been said de jure currere debuisset et consuevit,” 


and the report says} “The judgment was affirmed, but Holt, C. J., 
said, that if the cause had been tried before him, the plaintiff 
should have proved his mill to be an ancient mill, otherwise he 
should have been nonsuit,” showing that the words consuevit et 
debuit were taken by Holt as referring to prescription. In another 
report of the same appeal? plaintiff’s counsel speaks of certain 
cases as “those cases are wherein the plaintiff declared that the 
water currere consuevit et debutsset to the plaintiff’s mill time out 
of mind; which words are of the same significance as if he had 
showed it to be an ancient mill. . . . The word so/et implies antiq- 
uity .. . and it was the opinion of a learned judge? that the words 
currere consuevit et solebat did supply a prescription or custom.” 
‘The report says, “The word so/et implies antiquity and will amount 
to a prescription,” adding the expression of Holt,C. J., given above 
to this effect, whereby he must have meant that, since the pleading 
was based on prescription, it could only be supported on the trial 
‘by proof that the use was in fact ancient, which the words currere 
consuevit debuit or solebat must be taken as having alleged. These 
cases show that the common law of watercourses was at one time 
based on an analogy to prescription or ancient custom, and that 
the maxim “ agua currit et debet currere ut currere solebat” is merely 
a survival of this stage of the law; a stage now, of course, long dis- 
carded, though the maxim has survived. 

With this digression, we return again to the main discussion. 
The peculiar nature of running water was referred to in one of the 
old cases holding that ejectment would not lie for a watercourse ; 
that livery could not be made of it, “ for zon moratur, but is ever 
flowing,” and comparing running water to the water in the sea.° 


1 Carth. 85. 2 3 Mod. 48. 

3 Citing Doderidge, J., in Shury v. Piggott, Poph. 171, above quoted. 

4 “ We may consider therefore, that this proposition is indisputable ; that the right 
of the proprietor to the enjoyment of a watercourse on the surface is a natural right, 
and not acquired by occupation of the stream itself, or presumed grant.” Lord Wens- 
leydale in Chasemore v. Richards, 7 H. L. Cas. 349. See also Dickinson v. Canal 
Co., 7 Exch. 299; Magistrates v. Elphinstone, 3 Kames Dec. 332 (Scotch), saying 
.“ This right he has from the law of nature, without the aid of prescription.” See also 
Countess of Rutland v. Bowler, Palmer 290; Prickman v. Tripp, Skin. 389, Comb. 
_231; Acton v. Blundell, 12 M. & W. 324; Cox v. Matthews, 1 Vent. 237; The aceil 
‘Directors of Bristol, etc., Co., 12 East 429. 

5 Chancellor v. Thomas, Yelv. 143. 
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Blackstone contains several emphatic statements of the principle, 
laying it down as the settled law of England. He says: “ But, 
after all, there are some few things which, notwithstanding the 
general introduction and continuance of property, must still un- 
avoidably remain in common. . . . Such (among others) are the 
elements of light, air and water,” and he also speaks of “ the very 
elements of fire or light, of air and of water. A man can have no 
absolute permanent property in these, as he may in the earth and 
land, since these are of a vague and fugitive nature; ” and again: 
“For water is a movable, wandering thing, and must of necessity 
continue common by the law of nature.” 

The beginning of the nineteenth century saw a re-examination 
into the nature of rights in running water. In 1805, in Bealey v. 
Shaw,? Lord Ellenborough laid down the right, but without dis- 
cussing the foundation of it.2 In 1824, however, in Williams 7. - 
Moreland‘ appear the expressions, ‘‘ Flowing water is originally 
publict juris,’ and “running water is not, in its nature, private 
property,” and in 1831, in Liggins v. Inge,> “‘ Water flowing in a 
stream, it is well settled by the law of England, is pudb/ict juris. By 
the Roman law, running water, light and air were considered as 
some of those things which had the name of ves communes, and 
which were defined ‘things the property of which belong to no 
person,” etc. In Wright v. Howard,® it was said of a stream, 
“there is no property in the water.” 

We reach now the authorities.upon which the modern law of 
watercourses rests. In Mason v. Hill,” decided in 1833, Lord Den- 
man elaborately considered the attitude of the law towards running 
water, with the intention expressed, “to discuss, and, so far as we 

_are able, to settle the principle upon which rights of this nature 
depend,” and this case has been generally accepted as accomplish- 
ing this result, settling the common law of watercourses in its pre- 
sent form. Lord Denman quotes at length from the civil law, 
and says concerning it: ‘‘ No one had any property in the water 
itself except in that particular portion which he might have 


1 2 Bl. Com. 14, 18, 395. 2 6 East 208. 

8 In 12 East 429, he says the right rests on prescription. 

2B. 5 7 Bing. 692. 

6 1 Sim. & St. 190. 75 B. & Ad.t. 


8 See to this effect regarding Mason wv. Hill, supra ; Cocker v. Cowper, 5 Tyrw. 
103; Embrey v. Owen, 6 Exch. 352; Stockport W. W. v. Potter, 3 H. & C. 323; Mc- 
Glone v. Smith, L. R. 22 Ir. 568 ; Lord Blackburn in Orr Ewing v. a aca 2 App. 
Cas. 854; Gale, Easements, 8 ed. (1908), 258. 
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abstracted from the stream and of which he had the possession, 
and during the time of such possession only,” and says that the 
expressions in Blackstone and the common law cases just quoted 
calling running water publiict juris, simply adopted into the com- 
mon law this principle that the water itself was not the subject of 
private ownership. 

This was followed very explicitly in the succeeding English 
cases. In one? it was said, “ Flowing water, as well as light and 
air, are in one sense ‘ publici juris.” They are a boon from Provi- 
dence to all and differ in their mode of enjoyment. Light and air 
are diffused in all directions, flowing water in some.” And in the 
classical case of Embrey v. Owen,? this finds what may be called 
its crystallized expression in the English reports. In this case 
Baron Parke (who had also taken part in the judgment in Mason v. 
Hill) said: “ Flowing water is pub/ict juris, not in the sense that it 
is a bonum vacans, to which the first occupant may acquire an 
exclusive right, but that it is public and common in this sense 
only: that all may reasonably use it who have a right of access to 
it; that zone can have any property in the water itself, except in the 
particular portion which he may choose to abstract from the 
stream and take into his possession, and that during the time of 
his possession only. But each proprietor of the adjacent land has 
the right to the wsufruct of the stream which flows through it.” As 
late as the 1906 Appeal Cases the Chancellor said that running 
water is publict juris, and a claim to ownership of the corpus of the 
-water of a stream was said by another of the Lords to be “ opposed 
to elementary ideas about the water of a river,” and “ repugnant 
to the general law of rivers.” ® 

In American cases the doctrine is announced. For example, it 
is laid down in the very earliest Pennsylvania and Connecticut 
reports. Referring to the authorities, Gibson, C. J., says: * “ They 
establish that the use of water, flowing in its natural channel, like 
the use of heat, light or air, has. been held by every civilized na- 
tion, from the earliest times, to be common by the law of nature; 
and not merely public, like the use of a river or a port, which is 
subject to municipal regulation by the law of the place. They es- 
tablish, also, that the domestic uses, of water are its natural and 


1 Wood v. Waud, 3 Exch. 748. 

2 6 Exch. 355. 

8 White v. White, [1906] A. C. 83. 

4 Mayor v. Commissioners, 7 Pa. St. 363. 
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primary ones. Air is not more indispensable to the support of 
animal or vegetable life. Water is borne by the air, in the 
form of vapor, to the remotest regions of the earth, for the free use 
and common refreshment of mankind; and to interdict the use of 
the one within any given locality, would be as monstrous and sub- 
versive of the scheme of animal existence, as it would be to inter- 
dict the use of the other. It is only when it has been received on 
the surface of the earth, not while it is falling from the clouds, that 
it can be made to minister to the ordinary wants of life; and if it 
be common at first, it must continue to be so while it is returning, 
by its natural channels, to the ocean. No one, therefore, can have 
an exclusive right to the aggregate drops that compose the mass 
thus flowing, without contravening one of the most peremptory laws 
of nature. Water may be exclusively appropriated by being sepa- 
rated from the mass of the stream, and confined in tanks or trunks, 
but then it would have ceased to be agua profluens.” And he adds 
that a grant of water power “ is not a grant of property in the cor- 
pus of the water as a chattel.” } 

Numerous other authorities to this same effect appear later in this 
discussion ; but we trust we have given enough to show, for the pres- 
ent, the attitude of the law that running water, unrestrained in its 
natural course, belongs to the negative community and is nobody’s 
property; its particles or aggregate drops, in specie or as a sub- 
stance, being outside the domain of what can constitute property ; 
just as no one can besaid to own the air, the sea water, the rain or the 
clouds or the moon or stars, or the pearl at the bottom of the sea, 
the wild animals in the forest, or the very fish swimming at large in 
the running stream itself. Like all these things, running water is a 
substance wandering at large, obeying its own will and ever chang- 
ing its form and position, uncontrolled by man, and with them, 
moves in the negative community. This has been the prevailing 
attitude of the law from Roman times to the present day, as will ap- 
pear even more strongly as the discussion proceeds. 


II. THE USUFRUCT. 


While the corpus of naturally running water is thus in the nega- 
tive community and not the subject of private ownership, the law 
recognizes nevertheless a very substantial right in its use and flow, 
— the right to have the liquid flow and to use it, which the law calls 


1 And see Mitchell v. Warner, 5 Conn. 519. 
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the “ usufructuary right,” or the “water right.” The law of water- 
courses consists of the rules governing this right of flow and use. 
We do not stop long over this, merely giving authorities to show 
the distinction between the usufruct and the water itself. 

There is in the civil law a large body of law known as the law of 
the “usufruct.”! One civil law writer says, continuing a passage 
quoted above: ? “ Though not susceptible of being property, things 
of this nature [the negative community] do not the less fall within 
the province of the law, for the regulation of their use, which is not 
absolutely abandoned to the caprice of all.”* Puffendorff, speaking 
of the air, one member of the negative community, says: ‘So, 
though no one will pretend to fix a property in the wind, yet we 
may appoint a service or duty of not intercepting the wind to the 
prejudice of our mills.”* Another civil law authority,® speaking of 
a riparian proprietor owning both banks of a stream, says of the 
water: “It is not his own as to property, but only as to the use 
which he can make of it in its passage.” 

In the old case of Shury v. Piggott, we recall the passages already 
quoted,® where it is said that agua profluens is in a class with the 
air, and man’s right therein includes no interest in the land but only 
a right to the continuance of the flow. Blackstone says: “ For water 
is a movable, wandering thing, and must of necessity continue com- 
mon by the law of nature, so that I can only have a temporary, tran- 
sient wusufructuary property therein.”7 One well-known English 
case says: “ The property in the water itself was not in the proprietor 
of the land through which it passes, but only the use of it, as it 
passes along, for the enjoyment of his property, and as incidental to 
it.”® The classical English expression is in Embrey v. Owen,’ say- 
ing, as already quoted,” that flowing water is publict juris, in which, 
itself, none can have any property, but may have a right to reason- 
ably use it. ‘ Each proprietor of the adjacent land has the-right to 
the wsufruct of the stream which flows through it,” the right to the 


1 Inst., tit. 1V, V; 7 Pandects. See Noodt’s “De Usufructu,” opp. tom. 1, pp. 
387-478. 2 P. 191, supra. 

8 “Quoique non susceptibles de propriété, les choses de cette nature n’en tombent 
pas moins sous l’empire du Droit pour le réglement de leur usage, qui n’est pas, d’une 
maniére absolue, abandonné 4 la discrétion de tous.” 2 Aubry & Rau, Droit Civile 
Frangais, 4 ed., 35, citing Code Napoleon, § 714. 

. * 4 Puffendorff, c. 5, § 2. : 

5 Hall, Mexican Law, § 1392. 

6 P. 194, supra. 7 2 Bl. Com. 18, 

8 Wood v. Waud, 3 Exch. 775, citing Story and Kent. 

® 6 Exch. 352. . 10 P. 198, supra. 
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benefit and advantage of the water as it flows past. Another English 
case says: “All that a riparian proprietor is entitled to is lumen 
aquae, but no atom of the water belongs exclusively to him.” ! 

In the American cases the same doctrine is just as firmly laid down. 
Mr. Justice Story says:* “ But, strictly speaking, he has no property 
in the water itself, but a simple use of it as it passes along.” And 
Kent:® “ He has no property in the water itself but a simple usu- 
fruct as it passes along.” In a New York case it is said:* “An- 
other maxim, flowing from the one above stated [agua currit] is, that 
the owner of the bed of the stream does not own the water, but he 
only has a mere right to its use; he has a mere usufruct.” 

The California court has laid this down in many cases. In the 
very earliest case upon the subject it is said: “It is laid down by 
our law writers that the right of property in water is usufructuary, 
and consists not so much of the fluid itself as the advantage of its 
use.”® In Lux v. Haggin® the court elaborately reviewed the 
entire law of waters, and this is there laid down: ‘As to the nature 
of the right of the riparian owner in the water, by all the modern 
as well as ancient authorities the right in the water is wsufructuary 
and consists not so much in the fluid itself as in its uses.” Many 
other California cases, hereafter cited, lay this down, and so do the 
other Western courts, such as, for example, the Nebraska court, 
saying: “The law does not recognize a riparian property right in 
the corpus of the water. The riparian proprietor does not own the 
water. He has the right only to enjoy the advantage of a ‘reason- 
able use of the stream as it flows through the land, subject to a like 
right belonging to all other riparian proprietors.” 7 

This principle of a private right in the use as distinguished from 
the substance itself is taken from the law of “ usufruct” in the 
Institutes, and is well recognized today. This usufructuary right, 
or “water right,” is the substantial right with regard to flowing 
waters; is the right which is almost invariably the subject-matter 


1 Earl, C. J., in Medway Co. v. Romney, 9 C. B. N. s. 586. 

2 Tyler v. Wilkinson, 4 Mas. (U. S.) 397. 

8 3Com. Marg. 439. 

4 Pixley v. Clark, 35 N. Y. 520, 91 Am. Dec. 71 (1866). 

5 Eddy v. Simpson, 3 Cal. 249, 58 Am. Dec. 408. See also Kidd v, Laird, 15 Cal. 
161, 76 Am. Dec. 472. 

8 69 Cal. 255, 10 Pac. 674. 

7 Crawford, etc., Co. v. Hathaway, 67 Neb. 325, 93 N. W. 781, 108 Am. St. Rep. 647, 
60 L. R. A. 889. 


8 Supra. 
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over which irrigation, or water power, or similar contracts are made 
and litigation arises, and is real property. 

The law on our subject, then (borrowing from the civil law), is 
but a development of the exercise of this usufructuary right, and of 
the severance in pursuance of it of a portion of the water from the 
natural stream. The water in the stream itself is nobody’s prop- 
erty. The right (called “ usufructuary”) may exist to take of it and 
to have it flow to the taker for his use. The part taken in the ful- 
filment of this usufructuary right is the private property of the 
taker while in his possession, and it is to this proposition that we 
now proceed. 


III. SEVERED WATER. 


The development of the law of running waters carries the forego- 
ing to its conclusion, whereby the stream water, which while in the 
stream is not a substance the subject of property, finally passes 
into private ownership. This occurs when some portion of it is 
taken out of its natural course, severed from the stream, and re- 
duced to possession. A water right is a usufruct in the stream, 
consisting in the right to have the water flow so that some portion 
of it (which portion the law limits in various ways) may be reduced 
to possession and made the private property of an individual. 

In the civil law it is said: “‘ Upon these principles, running waters 
are held by the Roman juris-consultt to be common to all men. 
But it also follows that this decision does not apply to waters, the 
appropriation of which (to the exclusion of the common enjoy- 
ment) is necessary for a certain purpose, as water included in a 
pipe or other vessel for certain uses.”!_ And commenting upon a 
passage in the Institutes, a Scotch case says: “ Water drawn from 
a river into vessels or into ponds becomes private property.” * No one 
owns the air, but the inventor who liquefies it owns so much as 
is liquid in his laboratory: it is his private property while in his 
possession. 

The common law is stated in identical terms. ‘“ None can have 
any property in the water itself, except in the particular portion 
which he may choose to abstract from the stream and take into his 


1 Bowyer, Commentaries on Civil Law, 61. 

2 Adding, “but to admit of such property with respect to the river itself, consid- 
ered as a complex body, would be inconsistent with the public interest, by putting it in 
the power of one man to lay waste a whole country.” Magistrates v. Elphinstone, 
3 Kames, Dec. 331 (Scotch). 
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possession, and that during the time of his possession only.”! In 
a well-known case in the House of Lords? it is said that no one 
can have any property in the running water of the stream, “ which 
can only be appropriated by severance, and which may be lawfully 
so appropriated by every one having a right of access to it” (the 
riparian proprietors). Lord Campbell declared® that water in a 
cistern is private property; and in a very recent case in the House 
of Lords the Chancellor said that water in an artificial pond is 
“water with somewhat of a proprietary right.” * 


In a New York case it is laid down: ‘Water, when reduced to ; 


possession, is property, and it may be bought and sold and have a 
market value, but it must be in actual possession, subject to control 
and management. Running water in natural streams is not property 
and never was.”5 The California Court very clearly expressed the 
theory of the law when, in words similar to those of the House 
of Lords above quoted,® it said: ‘“ He does not own the corpus of 
the water, but incident to his riparian ownership is the right to 
appropriate a certain portion of it. It is only, I think, by some 
species of appropriation that one can ever be said to have title to 
the corpus of the water.”? 

he nature of the right existing in naturally running water is 
thus that of having it flow and of taking it into possession by 
diverting it into artificial structures, ditches, reservoirs, cisterns, 
canals, pipes, and the like, thereby making private property of a 
part of it during the time it is held in possession and control. 
Being naturally a member of the negative community, the law 
recognizes only a right to use and take of it, and to have it flow 
to the taker so that it may be used and taken (a usufructuary 
right); but when taken from its natural stream, so much of the 


1 Embrey v. Owen, 6 Exch. 352; Mason v. Hill, 5 B. & Ad. 1. 
2 Lyon v. Fishmongers Co., 1 App. Cas. 673. 

8 Race v. Ward, 3 E. & B. 710. 

* Lord Halsbury in White v. White, [1906] A. C. 84. 

5 But adding that building a dam across a river so as to form a reservoir is not 
reducing it to possession. City of Syracuse v. Stacey, 169 N. Y. 231, 245, 62 N. E. 
354, 355: 

6 Lyon v. Fishmongers Co., supra. 

7 Vernon Irr. Co. v. Los Angeles, 166 Cal. 237, 39 Pac. 762. One general authority 
says: “Ownership of water in canal: The water in a canal is the sole property of the 
canal owners.” 5 Am. & Eng. Ency. L. 113. The right to take water out of another’s 
pond is a profit 2 prendre. Angell, Watercourses, 7 ed., 245; Hill v. Lord, 48 Me. 83, 
dictum. But not so of the right to take water from his spring. Race v. Ward, 3 E. & 
B. 710. 
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substance as is actually taken is severed from the negative com- 
munity, and, passing under private possession and control, becomes 
private property during the period of possession and control. The 
corpus of the water severed from the stream in a reservoir or ditch 
or other artificial receptacle is private property as a commodity ; 
it ceases to be without ownership, but is “ water with somewhat of 
a proprietary right.” 

In the negative community there is a still more familiar member, 
namely, animals ferae naturae, with which, also, running water has 
been compared, even so far as to name it accordingly a “ mineral 
Jerae naturae,’ and which likewise become private property by 
capture. 

In the first place, wild animals are, by settled law, members of 
the negative community; they are nobody’s property while wan- 
dering at large; and, in the next place, we find running water 
compared to animals fevae naturae ever since the Institutes. In 
the Institutes the law of wild animals follows under the same title 
as that above quoted concerning agua profiuens, thus: “Likewise 
wild animals, birds, and fishes, since before capture belonging to 
no one, after capture belong to him who captures them.”? Vattel? 
gives together as the things of which no one claims the property, 
“the air, the running water, the sea, the fish and wild beasts.” 
Vinnius, in commenting on the Institutes? says fish are among 
the things common while in the ocean, but cease to be such the 
moment they are caught. 

Following the particles of the liquid from the stream into a ditch 
into which they have been diverted, there then has come a change 
in the “wandering” of the liquid that has been taken into the 
ditch. It is like the change brought about when wild birds 
are caught in a snare, wild animals caged, fish caught in nets. 
Before capture none of these are regarded as property, real or 
personal, being wandering, ownerless things, but after capture 
they become the private property of the taker. While swim- 
ming in the stream, the fish in the water are no more the subject 
of private ownership than the water they swim in, and, though 


1 2 Inst., tit. 1, § 12. “ Ferae igitur bestiae et volucres et pisces, id est omnia animalia 
quae in terra, mari, caelo nascuntur simulatque ab aliquo capta fuerint, iure gentium 
statim illius esse incipiunt: quod enim ante nullius est,id naturali ratione occupantis 
conceditur.” 

2 P. 191, supra. 

8 2 Inst., tit. 1, § 1 
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one may own the usufructuary right of fishing, nobody owns the 
fish themselves;! but the fisherman owns them when caught 
in a net.2 So the particles of water that have passed into private 
control in a reservoir, ditch, or other artificial structure, have 
been taken from their natural haunts, so to speak, and captured. 
This comparison was made by Field, J., with regard to the water 
in the reservoirs of the Spring Valley Water Company, which 
supplies San Francisco. Chancellor Kent says: “The elements 
of air, light, and water are the subjects of qualified property by 
occupancy,” and then, in the same paragraph, proceeds to the law 
of wild animals, as being based on the same principle. The lead- 
ing authority in the common law for this comparison is Blackstone, 
who says: “ But, after all, there are some few things which, not- 
withstanding the general introduction and continuance of property, 
must still unavoidably remain in common; being such wherein 
nothing but an wsufructuary property is capable of being had; and, 
therefore, they belong to the first occupant during the time he 
holds possession of them and no longer. Such (among others) 
are the elements of light, air, and water, which a man may occupy 
by means of his windows, his gardens, his mills, and other conven- 
iences; such also are the generality of those animals which are 
said to be ferae naturae, or of a wild, untamable disposition, which 
any man may seize upon and keep for his own use or pleasure. 
All these things, so long as they remain in possession, every man 
has a right to enjoy without disturbance; but if once they escape 
from his custody, or he voluntarily abandons the use of them, they 
return to the common stock, and any man else has an equal right — 
to seize and enjoy them afterward.” ® . 

To avoid misunderstanding, it must be well noted that this pas- 
sage distinguishes the corpus of water from the usufructuary right in 
the stream, and that when Blackstone here says that every man has 
an equal right to seize and enjoy, he is referring to the particles or 
drops, which no man can trace or identify as having been formerly 
in his possession, and which consequently he can lay no claim to 


1 People v. Truckee, etc., Co.,116 Cal. 397, 58 Am. St. 183, 39 L. R. A. 581, 48 Pac. 
374; Ex parte Maier, 103 Cal. 476, 42 Am. St. 129, 37 Pac. 402. 

2 Young v. Hichens, 6 Q. B. 606, 51 Eng. Com. L. 606. 

8 Spring Valley W. W. v. Schottler, 110 U. S. 347, 4 Sup. Ct. Rep. 48, 28 L. Ed. 
at p. 183, Field, J., arguendo, 

* Kent, Commentaries, Part V, c. 35, p. 347- 

5 2 Bl. Com. 14. See also pp. 18, 395 
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because of such former possession, Instead, any one to whom the 
escaped or abandoned particles come may seize and use them in 
the same manner as any other particles, and under the same con- 
siderations as govern his right to such other. The escaped or 
abandoned particles pass under any usufruct that may exist in the 
stream they have mixed with, be the owners of that usufruct who 
: they may, and without, for the present purpose, specifying who the 
owners of the usufruct may be. The statement applies only to the 
corpus of the water (the ownership of the usufruct has been evolved 
; into the law of riparian rights, or, in the West, into the law of ap- 
: propriation), and shows how the corpus is not the subject of prop- 
erty while flowing naturally; is private property during capture; 
: and again ceases to be property when possession ceases (property 
in the corpus being lost by the escape of water or its abandon- 
ment, whereupon the particles again cease to be property, and are 

: again nobody’s property, completing the cycle). 
This analogy of ruuning water to animals ferae naturae is com- 
plete, from the days of the Roman law to our own time. The 
analogy does not, of course, exist to the same extent to perco- 
lating water, because in Acton v. Blundell! a distinction was made 
j between thetwo. A different rule of ownership, the cujus est solum 
doctrine, was applied to percolating water, whereby, even in its 
natural state, it is the private property (real property) of the land- 
a owner in whose land it exists. This is the great difference in the 
attitude of the law toward percolating water and the running water 
of streams.? There is to-day, however, a tendency to abandon this 
rule of Acton v. Blundell,’ and thus to class all water, percolating 
as well as running, as a “ mineral ferae naturae.’ Some authorities, 
thus merging the different kinds of water, are stated and reviewed 
by the Supreme Court of the United States in Ohio Oil Co. v. 
Indiana. This is, of course, a fundamental departure as regards 
| percolating water, and the court did not go the whole length of 
4 putting it absolutely, like running water, into the negative commu- 


1 12M. & W. 324. 
2 “ There is only one case in law in which water in its natural state is the subject of 
ownership, and that is the case of percolating water. A man is regarded as owning 
i the percolating water while it is in the land. But other water in its natural state is 
' subject only to the use of the man through whose land it flows. He had a right to 
use but is not regarded as having the title.” Goodwin, Real Prop., 2. 
8 The writer has collected most of the recent cases in Water Rights in the Western 
States, 2 ed., 578. 


* 177 U. S. 190, 20 Sup. Ct. Rep. 576, 44 L. Ed. 729. 
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nity. The cujus est solum doctrine withheld the court somewhat, 
and it said the analogy as to percolating water is not complete. In 
reading this opinion, it must be borne in mind that the court’s 
hesitation has reference solely to percolating water, concerning 
which the analogy is a very recent departure or “ new rule,” and 
involves the rejection of Acton v. Blundell. 

The case dealt with natural gas, to which the court also tenta- 
tively applied the principle, speaking of percolating water only as 
an analogy; classing natural gas, oil, and percolating water to- 
gether as “minerals ferae naturde,” but with some hesitation, 
induced by the cujus est solum doctrine which has hitherto applied 
to them in contrast to running water. Mr. Justice White, delivering 
the opinion, said these have no fixed sztus, but, on the contrary, 
have the power, as it were, of self-transmission, and are of a peculiar 
character. He recognizes that the cujus est solum doctrine makes 
them the landowner’s property, and yet says that cannot absolutely 
be, but that property can be based in them only when subject to con- 
trol, as in a well, for example. When they escape or come under 
another’s control the title of the former is gone. He quotes with 
approval a Pennsylvania case wherein it is said that while these things 
are minerals, they are minerals with peculiar attributes.!_ Other cases 
are cited in which the phrase “ mineral ferae naturae” is used. 
Only when reduced to actual possession do they become the sub- 
ject of ownership, and then they are like any other property, the 
subject of ordinary commerce Mr. Justice White says the land- 
owner has the right on his land to bore wells and otherwise seek to 
acquire these things, but that “ until these substances are actually 
reduced by him to possession, he has no title whatever to them as 
owner,” and uses the expression that “things which are ferae 
naturae belong to the ‘negative community.” Proceeding to a 
conclusion, however, regarding natural gas, with which the case 
dealt, he cannot consider the analogy complete. This is because 
of the conflict with the cujus est solum doctrine, which he was not 
ready to reject entirely; and because, if the analogy to the nega- 
tive community were absolute, he saw no way to exclude the public 
from taking as well as the land-owners. 

It is not our object to enter this discussion as to natural gas, oil, 


1 Brown v. Vandergrift, 80 Pa. St. 142, 147. 
2 Citing State ex ref. Corwin v. Indiana, etc., Co., 120 Ind. 575, 22 N. E. 778, 6 


L. R. A. 579; People’s Gas Co. v. Tyner, 131 Ind. 277, 31 N. E. 59, 31 Am. St. 433, 
16 L. R. A. 443. 
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or percolating water; as we trust we have shown the settled view 
of the law toward running water (agua profluens). Yet we would 
mention with regard to Mr. Justice White’s two grounds of hesita- 
tion, that as to the first, the cajus est solum doctrine not only never 
has any bearing as to running water, but is being in contemporane- 
ous cases rejected also as to percolating water;! while as to the 
second, the general public is excluded from the use of running water 
for the reason that, while its corpus is owned by no one, the taking 
thereof is confined to riparian proprietors because they, as the own- 
ers of the enclosing lands, alone’ have access to it, the lack of access 
excluding all non-riparian owners; following which all riparian 
proprietors, having equally the right of access, must exercise the 
resulting usufruct reasonably, with due regard to the rights of their 
neighbors on the stream.” 

From Ohio Oil Co. v. Indiana, the term “ mineral fevae natu- 
vae” is passing into the textbooks. For example, “ Water, oil, 
and still more strongly gas, may be classed by themselves, and 
have been not inaptly termed minerals ferae naturae.”* 

This analogy to sunning water is finally shown by the au- 
thorities with which we close this topic. Just as wild animals, 
by capture becoming private property, are personalty, so likewise 
running water, severed from its natural wandering, and confined 
under private control in a reservoir, artificial watercourse, or other 
works of man that reduce it to possession, becomes personal prop- 
erty. 

The individual particles of water, so impressed by diversion into 


1 See recent cases collected in Wiel, Water Rights in the Western States, 2 ed., 
78. 

: 2 We have set this forth at some length in Wiel, Water Rights in the Western 
States, Part II, Ch. II, and can here merely cite a few authorities to the effect that the 
riparian right to the use of a water course arises out of the exclusion of non-riparian 
owners because their lands have no access to the stream. Lyon v. Fishmongers Com- 
pany, t App. Cas. 673; Embrey v. Owen, 6 Exch. 352; Cocker v. Cowper, 5 Tyrw. 
103; Race v. Ward, 3 E. & B. 710; Stockport W. W. v. Potter, 3 H. & C. 300; Lord 
v. Commissioners, 12 Moore P. C. 473; North Shore Ry. v. Pion, 14 App. Cas. 612; 
McCartney v. Londonderry Ry., [1904] A. C. 301 (per Lord Macnaghten) ; Nelson, J., 
in Howard v. Ingersoll, 13 How. (U. S.) 426, 14 L. Ed. 209; Haupt’s Appeal, 125 Pa. 
St. 211, 17 Atl. 436, 3 L. R. A. 536; Gould v. Hudson, etc., Co.,6 N. Y. 542; Lux v. 
Haggin, 69 Cal. 255, 333, 413, 10 Pac. 674; Heilbron v. Fowler, etc., Co., 75 Cal. 426, 
7 Am. St. 183, 17 Pac. 535; Lembeck v. Nye, 47 Oh. St. 336, 21 Am. St. 828, 836, 24 
N. E. 686, 8 L. R. A. 578; City of Paterson v. East Jersey W. Co., 70 Atl. 472 (N. J. 
Eq.); Bigham Bros. v. Port Arthur, etc., Co., 91 S. W. 848, 97 S. W. 686 (Tex., Civ. 
App.) ; Lewis, Eminent Domain, §§ 78-82, and especially § 83. 

8 21 Am. & Engl. Encyc. L. 417. See also 27 Cyc. 534. 


i 
| 
if 
4 
. &§ 
qq 
aS 
| 
4 
i 
4 
} 


RUNNING. WATER. 209 


a ditch and become private property, possess none of the character- 
istics of immovability that go with our conception of real estate ; 
they are still always moving though privately possessed, having, as 
particles, the characteristics of personal property. The analogy to 
caged animals, snared birds, or fish in a net, shows well the point 
of view: the particles in the ditch, now private property, are per- 
sonalty. This is the law, and is so laid down by Mr. Justice Stephen 
Field.! “Water, when collected in reservoirs or pipes, and thus 
separated from the original source of supply, is personal property, 
and is as much the subject of sale—an article of commerce — as 
ordinary goods and merchandise.” This was said of the water in 
the same Spring Valley reservoirs as those involved in the Schottler 
case.2 It was necessary to decide whether the Spring Valley Com- 
pany, supplying San Francisco with water, was within a statute 
authorizing the formation of corporations for trade or commerce, 
and it was held that it was. The water so taken into an artificial 
structure is the subject of larceny at common law, as personal prop- 
erty,® and that water in an artificial watercourse or appliance is 
personal property is stated in numerous other authorities.‘ 

It is important to appreciate the origin of this rule, deduced 
from the fundamental civil law principle that the corpus of the 
water in a natural stream is of property, real or personal, in any 
sense of the word, but is in the negative community, which ab- 
solutely excludes the common-law maxim, ‘“ Cajus est solum ejus 
est usque ad caelum,” from any application to the water of run- 
ning streams. It is not a transition of the particles from realty to 
personalty by severance from the freehold, like fixtures or emble- 
ments; it is the transition from mot property (neither real nor per- 
sonal) to private property, by severance from the natural stream; 
from particles wandering “ wild” to particles “ captured” by diver- 
sion and reduced to private possession and control.° 


1 Heyneman v. Blake, 19 Cal. 579, cited by him with approval in the Schottler opin- 
ion, p. 205, supra. 

2 Quoted, p. 205, supra. 

8 Fallon v. O’Brien, 11 Q. B. D. 21. Wild animals are not property in a natural 
state, and not the subject of larceny; but when brought into possession by being caught 
in a trap, they are then the subject of larceny as chattels. 25 Cyc. 17, article “ Lar- 
ceny,” by Professor J. H. Beale. 

* Beatty, J., in Riverside Co. v. Gage, 89 Cal. 418, 26 Pac. 889; Ball v. Kehl, 95 
Cal. 613, 30 Pac. 780; Parks Canal Co. v. Hoyt, 57 Cal. 44; Dunsmuir v. Port Ange 
les Co., 24 Wash. 114, 63 Pac. 1095; Farnham, Waters, 462. 

5 Cf. Stanislaus W. Co. v. Bachman, 152 Cal. 716,93 Pac. 858, in which case the 
point was not, however, at all involved. 
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IV. APPLICATION OF THESE PRINCIPLES, 


With regard to the practical application of the principle that the 
corpus of water severed from the stream in an artificial conduit or 
structure is personal property, the only difficulty is the danger that 
it may be given undue importance. Its value lies mostly in round- 
ing out and thus re-enforcing the exceedingly important fundamen- 
tal idea that the water in the stream itself is not property at all, and 
that one may have only the strictly usufructuary right to use the 
stream; as being merely one illustration of the fundamental distinc- 
tion between the water itself and the right to have its contin- 
ual flow and use. Were the principle to be, to any great extent, 
so applied as to regard cases as based upon property rights in 
running water as a substance it would be a perversion, for its true 
force lies in showing the opposite — that controversies must, as a 
rule, be decided with regard to the use of water, and not to its cor- 
pus. As was said by the California court: “This court has never 
departed from the doctrine that running water, so long as it con- 
tinues to flow in its natural course, is not, and cannot be made the 
subject of private ownership. <A right may be acquired to its use, 
which will be regarded and protected as property; but it has been 
distinctly declared in several cases that this right carries with it no 
specific property in the water itself. We are not called upon (and 
courts seldom are) to determine the character of the property 
which the owner of a ditch has in the water actually diverted by 
and flowing in his ditch. With reference to such water, his power 
of control and right of enjoyment are exclusive and absolute, and 
it is a matter of little practical importance whether, in a strict legal 
sense, tt be or be not private property. In regard to the water of the 
stream, his rights (an appropriator’s), like those of a riparian 
owner, are strictly wsufructuary, and the rules of law by which 
they are governed are perfectly well settled.” 

We will try to illustrate this. Where a contract has in view a 
natural stream, only the usufructuary water right can be its sub- 
ject matter, as that alone constitutes private property. But where 
it concerns water in a ditch or pipe, etc., the corpus of water 
therein is now property which may also be the subject of contract. 
It then becomes a question of construction — of intention —whether, 
in the latter case, the parties contracted with a view to the sub- 


1 Cope, J., in Kidd v. Laird, 15 Cal. 161, 76 Am. Dec. 472. 
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stance itself, or with a view to the “ water right” in the stream 
from which the supply was drawn. A contract with a house sup- 
ply company in a city is the typical case where the substance itself 
is the subject of the contract; and such a case is one of the sale 
of personal property.! But the situation in regard to irrigation or 
water power contracts is different. Granting that water in a reser- 
voir, pipe, ditch, or other artificial receptacle is personal property, 
yet water power, or irrigation, or similar contracts and litigation 
deal with the water right, and not with any identifiable or specific 
particles of liquid or “ very body of water” in the ditch. Title to 
any specific particle or particles of the liquid seldom becomes the 
subject of litigation, or contract, since irrigators or mill-owners 
invariably mean to contract concerning the water right, its flow 
and use. The contrary situation arises only in exceptional cases, 
as where one is prosecuted for larceny in taking water from a 
ditch or pipe,? in which case title to the specific particles stolen 
is involved, that is, specific particles of personal property. 

If one artificially manufactures water from oxygen and hydrogen, 
and leads it into a ditch from the factory to a bottling works, and 
contracts with me about the water in the ditch, it is a contract con- 
cerning personalty; in that case there is no “ water right” involved 
at all. If one has a spring of medicinal waters and collects the 
water in a reservoir preparatory to bottling, and contracts to sell one 
reservotr full, it would be a sale of personal property. Likewise, if 
he sells me so many gallons from the reservoir measured by a 
meter. The specific particles sold could be marked and set aside 
(by closing the reservoir and coloring the water red, for example). 
The very body of water in the reservoir at the time of purchase 
may have peculiar mineral properties not again occurring, so that 
the purchaser desires just that very water. But if he buys the right 
to have the mineral water flow from the spring, he contracts con- 
cerning the water right, concerning realty and not personalty. 
A city supply water company sells the householder so many gal- 


1 Heyneman vz. Blake, 19 Cal. 595, Field, J., quoted supra, p. 209; Spring Valley 
W. W. v. Schottler, 110 U. S. 347, 28 L. ed. 173, 4 Sup. Ct. Rep. 48 quoted supra, p. 
205; Hesperia, etc., Co. v. Gardiner, 4 Cal. App. 357, 88 Pac. 286. In Carothers v. 
Philadelphia Co., 118 Pa. St. 468, 12 Atl. 314, the court compares gas companies 
(with which the case dealt) with city supply water companies, and says: “ They pro- 
duce, store, and supply to consumers water. Transportation by means of pipes is the 
means of delivery, and is a mere incident of the business.” 

2 Fallon v. O’Brien, 11 Q. B. D. 21. 
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lons or cubic feet of liquid measured by a meter; it does not pro- 
fess to grant a perpetual flow from a natural stream. 

To give security to irrigators, irrigation contracts are generally 
viewed as having for their subject-matter the usufructuary right in 
the stream through the intermediate agency of the ditch, thereby 
making them contracts affecting real property, —the ditch and the 
water right in the stream from which the ditch heads, A contract 
granting a right to take water from a ditch for irrigation is held to 
grant a servitude upon real property, upon the canal and water 
rights of the grantor.1_ And the arid states have settled it as a 
fixed rule aside from contract that one who has a right to take 
water from a company’s ditch is an appropriator from the natural 
stream through the intermediate agency of the ditch. Rights for 
irrigation in the flow in a ditch thus relate back to the rights in 
the stream, and contracts refer back to the same subject-matter 
when concerning irrigation; though the distinction between the 
corpus of water and its use and flow would still prevail in such mat- 
ters as larceny from a ditch, or contracts for house supply in cities, 
as previously mentioned. 

When there is a contract for irrigation or mill power, it thus 
becomes a contract for flow and use from a natural stream (a usu- 
fruct) and not a contract concerning the corpus, or particles (even 


though they be personalty), such as a contract for a single ditchful 
of water would have been. It enforces the principle that “ When- 
ever any corporation furnishes water to irrigate lands . . . the 
right to flow and use of said water is and shall remain a perpetual 
easement to the land.”® Irrigation contracts with irrigation com- 
panies have for their subject-matter the usufruct in the stream 
(and not the water itself) through the intermediate agency of the 


1 Dorris v. Sullivan, 90 Cal. 279, 27 Pac. 216; Stanislaus Water Co. v. Bachman, 
152 Cal. 716, 93 Pac. 858; South Pasadena v. Pasadena Co., 152 Cal. 579, 93 Pac. 490; 
Graham v. Pasadena, 152 Cal. 596, 93 Pac. 498; Orcutt v. Pasadena, 152 Cal. 599, 93 
Pac. 497; Fudickar v. East Riverside Co., 109 Cal. 29, 41 Pac. 1024; Farmers’, etc., 
Co. v. New Hampshire, etc., Co., 92 Pac. 290 (Col.). 

2 Wheeler v. Irrigation Co., 10 Col. 582, 3 Am. St. 603, 17 Pac. 487; Combs 
v. Ditch Co. 17 Col. 146, 31 Am. St. 275, 28 Pac. 966; Wyatt v. Larrimer, etc., 
Co., 18 Col. 298, 36 Am. St. 280, 33 Pac. 144; Hard v. Boise, etc., Co., g Idaho, 
589, 76 Pac. 331, 65 L. R. A. 407; Gould v. Maricopa, etc., Co., 8 Ariz. 529, 76 Pac. 
508. In the Wyatt case it is said: “ The consumer under the ditch possesses a like 
property. He is an appropriator from the natural stream through the intermediate 
agency of the ditch, and has the right to have the quantity of water so appropriated 
flow in the natural stream and through the ditch for his use.” 

® Cal. Civ, Code, § 552; Cal. Stat. 1885, 95, § 1134, as amended Stat. 1897, p. 49 
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ditch, affecting the water right in the stream from which the ditch 
heads. So far as the water in the canal is personalty, it is per- 
sonalty of the consumers as well as of the company, the company 
being chiefly the agent of the consumers to make the diversion 
and carry the water. The company is, in the decisions of the arid 
states, universally denominated simply “a carrier.” 

Another illustration is the rule that the landowner cannot claim 
riparian rights in an artificial canal crossing his land, because the 
corpus of the water therein is not publict juris, but is the private 
property of the canal owner. Still another illustration is the deci- 
sion that the measure of damages for diversion of a natural stream 
is not the value of the water diverted at so much per inch or gallon 
as for goods sold and delivered.! 


V. CONCLUSION. 


We have attempted to show the truth of the following three 
“first principles” of the law of running waters: (1) Running water 
in a natural stream is not the subject of property, but is a wander- 
ing, changing thing without an owner, like the very fish swimming 
in it, or like wild animals, the air in the atmosphere, and the nega- 
tive community in general. (2) With respect to this substance the 
law recognizes a right to take and use of it, and to have it flow to 
the taker so that it may be taken and used, —a usufructuary right. 
(3) When taken from its natural stream, so much of the substance 
as is actually taken is captured, and, passing under private posses- 
sion and control, becomes private property during the period of 
possession.” 


Samuel C. Wiel. 


SAN FRANCISCO. 


1 Parks Canal Co. v. Hoyt, 57 Cal. 44. 
2 We gather in a note some of the authorities bearing upon these principles: 
Civit Law.—2 Inst., tit. 1, § 1; 4 Puffendorff, c. 5, § 2; 3 #id.,c. 3, §§ 3, 43 
1 Vattel, Law of Nations, 20; Nicasius, lib. 2, tit. 1, 89b; Domat, Civil Law, 
§ 416; Azo, see 8 Pub. Selden Society; Vinnius, quoted in Mason v. Hill, 5 B. & 
Ad. 1; Grotius, c. 2, s. 12; Boyer, Commentaries on the Civil Law, 61; 2 Aubry 
et Rau, Droit Civile Frangais, 4 ed., 34, 35; Code Napoleon, Art. 644 ef seg.; Hall, 
Mexican Law, § 1392; Esriche, Aquas, and other Mexican authorities given in Lux 
v. Haggin, 69 Cal. 255, 315, 10 Pac.674; Febrero Novissimo, T. 1, lib. 2, tit. 1 
(rain water) ; Louisiana Code, Art. 657 ¢7 seg. 

ENGLISH. — 2 Bracton, f. 7, § 5; Fleta, lib. 3, cap. 1, s. 4 (omits Aqua Profluens. 
Likewise 2 Britton, c. 2, § 1); Callis, Sewers, orig., ed., 78, quoted by counsel in 
9 C. B. N.S. 587; 2 Bl. Com. c. 25, pp. 14, 395; Shury v. Piggott, Poph. 169; Magis- 
trates v. Elphinstone, 3 Kames Dec. 331 (Scotch); Brown v. Best, 1 Wils. C. P. 174; 
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Williams v. Moreland, 2 B. & C. 910; Liggins v. Inge, 7 Bing. 692; Manning v. Was- 
dale, 5 A. & E. 758, 762; Wright v. Howard, 1 Sim. & St. 190; Mason v. Hill, 5 B. & 
Ad. 1; Wood v. Waud, 3 Exch. 748; Embrey v. Owen, 6 Exch. 352; Dickinson v. 
Canal Co., 7 Exch. 301; Race v. Ward, 3 E. & B. 710; Young v. Hichens, 6 Q. B. 
606 ; Medway Co. v. Romney, 9 C. B. N.s. 586 (Earle, C. J.); Lyon v. Fishmongers 
Co., 1 App. Cas. 673; Fallon v. O’Brien, 11 Q. B. D. 21; White v. White, [1906] 
A. C, 83. 

UNITED STATES AND FEDERAL. — Howard ». Ingersoll, Nelson, J., 13 How. 
(U.S.) 426, 14 L. Ed. 189; Spring Valley W. W. v. Schottler (Field, J.), 110 U.S. 
373, 4 Sup. Ct. Rep. 48, 28 L. Ed. 183; Ohio Oil Co. v. Indiana, 177 U.S. 190, 20 Sup. 
Ct. Rep. 576, 44 L. Ed. 729; Slack v. Walcott, 3 Mas. (U.S.) 508, Fed. Cas. No. 
12932 (Story, J.); Tyler v. Wilkinson, 4 Mas. (U. S.) 397, Fed. Cas. No. 14312 
(Story, J.); Webb v. Portland Cement Co., 3 Sumn. (U. S.) 189, Fed. Cas. No. 17322 
(Story, J.); Mohl v. Lamar Canal Co., 128 Fed. 776; United States v. Conrad Inv. Co., 
156 Fed. 127. California: Eddy v. Simpson, 3 Cal. 249, 58 Am. Dec. 408; Hill v. 
Newman, 5 Cal. 445, 63 Am. Dec. 140; Conger v. Weaver, 6 Cal. 548, 65 Am. Dec. 
528 ; Crandall v. Woods, 8 Cal. 136; Hill v. King, 8 Cal. 336; Kidd vw. Laird, 15 Cal. 
161, 76 Am. Dec. 472; Heyneman v. Blake, 19 Cal. 579: McDonald v. Askew, 29 Cal. 
200; Nevada, etc., Co. v. Kidd, 37 Cal. 282; Hanson v. McCue, 42 Cal. 308, 10 Am. 
St. 299; Los Angeles v. Baldwin, 53 Cal. 469; Pope v. Kinman, 54 Cal. 3; Parks 
Canal Co. v. Hoyt, 57 Cal. 44; Lux v. Haggin, 69 Cal. 255, at 390, 10 Pac. 674; Swift 
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Riverside Co, v. Gage, 89 Cal. 410, 26 Pac. 889; Ball v. Kehl, 95 Cal. 613, 30 Pac. 780; 
Vernon Irr. Co. v. Los Angeles, 106 Cal. 237, 39 Pac. 762; McGuire v. Brown, 106 
Cal. 660, 39 Pac. 1060, 30 L. R. A. 384; Hargrave v. Cook, 108 Cal. 72, 41 Pac. 18, 30 
L. R. A. 390; Smith v. Green, 109 Cal. 229, 41 Pac. 1022; People v. Truckee, etc., 
Co., 116 Cal. 397, 58 Am. St. 183, 48 Pac. 374, 39 L. R. A. 581; Gould z. Eaton, 117 
Cal. 542, 49 Pac. 577, 38 L. R. A. 181; Katz v. Walkinshaw, 141 Cal. 116, 99 Am. St. 
35, 70 Pac. 663, 74 Pac. 766, 64 L. R. A. 236 (Shaw, J.); Calkins v. Sorosis Co., 150 
Cal. 431, 88 Pac. 1094; Duckworth v. Watsonville Co., 150 Cal. 520, 89 Pac. 338; 
Hesperia, etc., Co. v. Gardiner, 4 Cal. App. 357, 88 Pac. 286; Stanislaus W. Co. v. 
Bachman, 152 Cal. 716, 93 Pac. 858. Colorado: Saint v. Guerrerio, 17 Col. 448, 31 
‘Am. St. 320, 30 Pac. 335. Connecticut: Mitchell v. Warner, 5 Conn. 519. /daho: 
Boise, etc., Co. v. Stewart, 10 Idaho 38, 77 Pac. 25, 321. J/ndiana: People’s Gas Co. 
v. Tyner, 131 Ind. 277, 31 Am. St. 433, 16 L. R. A. 443, 31 N. E. 59. Maine: Davis 
v. Getchell, 50 Me. 604, 79 Am. Dec. 636. Massachusetts: Cary v. Daniels, 8 Met. 
(Mass.) 466, 41 Am. Dec. 532 (Shaw, C. J.); Elliott v. Fitchburg Ry., 10 Cush. (Mass.) 
19t, 57 Am. Dec. 85 (Shaw, C. J.). Mebraska: Crawford v. Hathaway, 67 Neb. 325, 
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Atl. 485. Mew Fersey: Worthern v. White, etc., Co., 70 Atl. 471 (N. J. Eq.); City of 
Paterson v. East Jersey W. Co., 70 Atl. 472 (N. 1. Eq.). Mew York: Pollitt v. Long, 
58 Barb. (N. Y.) 20; Partridge v. Eaton, 3 Hun (N. Y.), 533» 534; Pixley v. Clark, 35 
N. Y. 520, 91 Am. Dec. 72; Sweet v. City of Syracuse, 129 N. Y. 316, 27 N. E. 1081, 
29 N. E. 289; City of Syracuse v. Stacey, 169 N. Y. 231, 245, 62 N. E. 354; Wyatr 
donch Club v. Davis, 33 App. Div. 598, 53 N. Y. Supp. 993; /# re Board of Water Sup- 
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1007; Wilkes Barre Co. v. Lehigh Co., 3 Kulp. (Pa.) 389; Clark v. Pa. Ry., 145 Pa 
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Co., 194 Pa. St. 379, 44 Atl. 1074, 48 L. R. A. 748. South Carolina: Pugh v. Wheeler, 
2 Dev. & B. (S.C.) 55. Usah: Bear Lake Co. v. Ogden, 8 Utah 494,33 Pac. 135; 
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THE AMERICAN Tosacco ComPANy’s CASE AND THE SHERMAN ACT. — 
The Circuit Court of Appeals has recently decided that the American To- 
bacco Company and others of its controlled companies are combinations in 
restraint of trade under § 1 of the Sherman Act. United States v. Ameri- 
can Tobacco Co., 40 N. Y. L. J. 69 (Cire. Ct., S. D. N. Y., Nov. 7, 1908). 

The Supreme Court of the United States early decided that the Act went 
beyond what is said to be the common law restraint of trade in the strict 
sense and included restraint of competition.? But in further saying that the 
Act abolished as a criterion of illegality the old common law distinction be- 
tween reasonable and unreasonable restraints, it is submitted that the court 
burned behind it the only bridge to a qualification of the unqualified words 
of the legislature which had any preéxisting foundation in the law and would 
yet protect legitimate combination. In the place of this common law test 
of reasonableness was substituted the test of directness, distinguishing those 
combinations which directly restrained interstate commerce from those whose 
restraint was merely indirect.* This test of directness has been applied 
equally as a criterion for two entirely distinct questions — the constitutional 
question of the power of Congress over a combination, and the question of 
its illegality under the Act. This test was not voiced by the legislature and 
is not found in the common law. Nor is it a proper test of the constitu- 
tional power of Congress over the prohibited combinations. Congress has 


1 26 U. S. Stat. at L. 209, which declares illegal “every contract, combination in 
the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among 
the several states or in the foreign nations.’ 

U. S. v. Trans-Missouri Freight Ass’n, 166 U.S. 290; U.S. v. Joint Traffic Ass’n, 
171 U.S. 505. Cf 17 Harv. L. REV. 474; 20 ibid. 167, 169. 

8 U. S.v. Trans-Missouri Freight Ass’n; U. S.v. Joint Traffic Ass’n, supra; Hop- 
kins v. U. S., 171 U. S. 578. 

* See 17 Harv. L. REv. 533, 535. 
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no power under the Constitution to regulate matters which only remotely or 
incidentally affect interstate commerce, since action by it in such matters 
would not really be a regulation of interstatecommerce. But if an act does 
really affect interstate commerce — whether directly or indirectly — it should 
be regarded as within the scope of the power of Congress. The constitu- 
tional question is not as to the manner in which commerce between the 
states is affected, but whether it is in reality affected at all. 

The defendant tobacco companies relied much on United States v. Knight® 
as authorizing their actions under the court’s present test. There, a combi- 
nation of sugar refineries was held to be engaged in manufacturing only, not 
in interstate commerce, and hence not within the Act. However the effect 
of such a combination of interstate manufacturers is directly to restrain com- 
petition in. the sale of the product outside the state. Furthermore later 
decisions of the Supreme Court insist that “the most innocent and constitu- 
tionally protected of acts . . . may be made a step ina criminal plot” ® and 
that transactions in restraint of interstate commerce must be considered as 
a whole.’ Therefore, while Congress has no power to regulate manufactur- 
ing,® it has power to regulate combinations of manufacturers formed to re- 
strain interstate trade. Indeed, if commercial transactions are to be divided 
as in the Knight case into their integral parts, ‘ Interstate Commerce ” be- 
comes restricted to transportation. But if they are to be considered as a 
whole, then the present combination, engaged in buying, manufacturing, and 
selling, seems on any test to be clearly within the Act.® 

The Circuit Court of Appeals considered the Knight case as overruled. 
Only a year ago, however, the Supreme Court distinguished it from the case 
which the circuit court deems to have overruled it.!° It is submitted that, 
although there is a clear enough distinction in the degree of directness with 
which interstate commerce is affected, yet in both these. cases there was 
really a direct effect. Furthermore, in a late case™ a sale of a transporta- 
tion line engaged in interstate commerce with an agreement not to compete 
was held not within the Act, though the restraint operated directly on inter- 
state commerce, and the fact that the restraint was collateral to the main 
purpose of the contract does not affect the result on interstate commerce. 
In the Northern Securities case ** Mr. Justice Brewer returned to the test of 
reasonableness. ‘The test of directness, in the ordinary sense of the word, 
unflinchingly applied, is the reductio ad absurdum of the Act. In view of 
its recent decisions the court cannot be so using the word. Is it saving 
the Act and returning to the test of reasonableness by considering “ directly,” 
as it has used the word, synonymous with “ reasonably ” ?** 


CONSTITUTIONALITY OF A STATUTE COMPELLING THE COLOR LINE IN 
Private SCHOOLS. — Mr. Justice Harlan, dissenting with one other justice 


5 156 U.S. 1. 
6 Aikens v. Mo., U. S. 194, 206. 
7 Swift v. U.S., 198 U: S. oe 396; Loewe v. Lawlor, 208 U. S. 274, 298. 
8 Kidd vz. Pearson, 128 


® County of Mobile 2. ‘Kimball, 102 U. S. 691, 702; Gloucester Ferry Co. v. Pa, 
114 U.S. 196, 203. 
10 Loewe v. Lawlor, supra. 
P Cincinnati Packet Co. v. Bay, 200 U. S.1 179. 
93 U. S. 197, 4 See 17 Harv. L. REV. 474, 478. 
OP 17 HARV. 480. 
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from a recent decision of the Supreme Court, declares that a state law which 
forbids the joint education of white and colored persons in private schools 
violates the federal Constitution. Berea College v. Commonwealth, Nov. 9, 
1908. The point is unsatisfactorily evaded by the majority, who hold the 
statute valid in the particular case as an amendment of a corporate charter. 
This conclusion involves questionable holdings as to the separability of leg- 
islation and the power to impair a corporate grant ; the minority opinion on 
these points appears preferable. But had the main point been squarely met, 
it is believed that the same result would have been correct, and that herein 
the minority err. The question is not one of race discrimination, since the 
statute affects white and black pupils alike ; but simply whether the state has 
made such proper use of its police power that teachers and pupils, the free- 
dom of whose action is thereby limited, cannot successfully invoke the 
fourteenth amendment. 

Similar constitutional * and statutory * provisions have been construed only 
in cases concerning public schools.* It is settled that local officers of edu- 
cation may segregate the two races, provided they offer equal advantages to 
both ;® but they cannot assume to fix the policy of the state by drawing the 
color line without express statutory sanction.® ‘Such matters, however, of 
policy in the execution of a public function obviously present a different 
problem from the present. 

No case with similar facts has been found ; but the statutes prescribing 
“Jim Crow cars” raise an analogous point. The Supreme Court squarely 
held such legislation to be a valid exercise of the police power, Mr. Justice 
Harlan vigorously dissenting.’ It may be thought that this case was easier, 
and the dissent more clearly mistaken, because the state has peculiar control 
over common carriers. On the other hand, the policy of the state in segre- 
gating the races may be said to have more justification in the principal case, 
since the experience of children in school has deeper relation to the morals 
and health of the community than the mere superficial contact of pas- 
sengers in railroad cars. : The state’s right to prohibit miscegenation is un- 
questioned ;* to prohibit joint education is not much more of a step. 
Mr. Justice Harlan alarmedly prophesies compulsory segregation in church, 
meeting-house, and market-place. The answer is that each case on the 
exercise of the police power will be decided according to its own facts, and 
will depend peculiarly little upon analogous precedents.” 


THE CONSTITUTIONALITY OF STATUTORY COMMITMENT OF DEFENDANTS 
ACQUITTED OF CRIME BECAUSE OF INSANITY.—In a recent case the 
defendant was acquitted of homicide because of insanity at the time of 
the act. The court thereupon committed him to an asylum under a 
statute which provided for such commitment if in the opinion of the court 


1 Freund, Police Power, 718. 

2 Const. W. Va., Art. xii, § 8. 

8 Cf. Ga. Code, § 1378. 

* Martin v. Bd. of Education, 42 W. Va. 514. 

5 Lehew v. Brummell, 103 Mo. 546. 

® Bd. of Education v, State, 45 Oh. St. 555. 

7 Plessy v. Ferguson, 163 U. S. 537- 

8 Ex rel. Hobbs, 1 Woods (U. S.) 53 

® See Berea College v. Commonwealth, 29 Ky. L. Rep. 284. 
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the defendant’s discharge would be dangerous to the public safety. Subse- 
quently a writ of habeas corpus was dismissed because in the opinion of the 
asylum superintendent the defendant continued to be insane. People ex 
rel. Peabody v. Baker, 59 N. Y. Misc. 359. Such statutes providing for con- 
finement at the discretion of the court are common. Furthermore, the 
ultimate release of the prisoner is often made a matter of discretion.’ This 
legislation has resulted from the extent to which the plea of insanity is 
carried under the control of expert testimony, and is an attempt to obviate 
the evils resulting from the introduction of a mass of unreliable evidence.” 
That such legislation is intended to abrogate the defense of insanity to an 
indictment for homicide is unbelievable ; for this result would be wholly at 
variance with the recognized theory that punishment for crime is justifiable 
only after accountability for the act is proven. 

As the statute deprives a person of liberty after an acquittal, its 
constitutionality must be tested by the provisions of the Fourteenth Amend- 
ment.2 And inasmuch as a person acquitted because of insanity at the 
time of the commission of the act is as clearly entitled to all his constitu- 
tional rights as if acquitted for any other reason, the alleged insane defend- 
ant’s commitment, to be valid, must be by due process of law.* In ordinary 
commitment proceedings the alleged insane person must have notice of 
the inquisition,’ and only after trial of the issue and verdict may a valid 
judgment of commitment be pronounced.’ ‘Thus the due process clause 
secures to a person declared insane a regular judicial trial before a depri- 
vation of liberty:7 in fact, in providing a fair trial there seems to be no 
distinction between alleged insanity and alleged criminality. There- 
fore, where a defendant has been acquitted because of past insanity, the 
question as to his present state of mind can be determined only after fair 
trial. 

It is obvious that during the trial of the indictment for homicide the issue 
of present insanity was not subjected to any judicial investigation,” and 
the discretionary determination provided by these statutes for the com- 
mitment of insane defendants without any opportunity given for defense is . 
made wholly on an ex parte proceeding.“ It is, however, maintained that 
such commitment is valid because of the presumption of the continuance of 
insanity.* But obviously the existence of a presumption cannot of itself 
abridge the defendant’s constitutional right to be heard in his own defense. 
And yet in so far as these statutes provide for a temporary confinement 
until a fair trial may be had, they should be upheld. For the right of the 
courts to confine an insane defendant was recognized at common law,”* and 
the public welfare demands that a person who may be dangerously insane 
should not be immediately set free. In view of these considerations the 


1 See Gleavon v. West Boylston, 136 Mass. 489. 

2 See Underwood v. People, 32 Mich. 1. 

8 Brown v. Urquhart, 139 Fed. 846, 

* In re Boyett, 136 N. C. 415. 

5 State v. Billings, & Minn. 467. Contra, Dowdell, Petitioner, 169 Mass. 387. 
6 People ex re/. v. St. Saviour’s Sanitarium, 56 N. Y. Supp. 431. 
7 Simon v. Craft, 182 U. S. 427. 

8 See Buswell, Insanity, § 19. 

9 Brown v. Urquhart, supra. 

10 Shultz v, State, 13 Tex. 4or. 

11 Van Deusen v. Newcomer, 40 Mich. go. 

12 Jn re Brown, 39 Wash. 160. 

8 Hadfield’s Trial, 27 How St. Tr. 1281; Hale, P. C. 32-35. 
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Fourteenth Amendment should be construed as securing to insane defend- 
ants, not the right to an unconditional discharge after acquittal, but the right 
not to be permanently deprived of liberty without a judicial trial.* The New 
York statute makes no provision whatever for such a trial and would therefore 
seem to be unconstitutional. 


Tue DomiciLe or Persons Non Sut Juris. — Domicile is a relation 
between an individual and a particular locality or country. The domicile of 
origin continues until a domicile of choice is acquired by the act of residence 
in a particular place coupled with an intention to continue to reside there. 
Generally it is impossible for a person on sui juris to change his domicile ; 
for he has no legal right to an intention of his own. But it is often impor- 
tant to determine to what extent some one else may change his domicile for 
him. The domicile of a wife is that of her husband, except that in most 
states she is allowed to acquire a different domicile for the purpose of 
suing for a divorce. The domicile,of an infant follows the father’s, because 
the infant is an integral part of his father’s home and cannot legally have a 
home elsewhere. The father may change it at will, subject to the exercise 
of the jurisdiction of equity to prevent acts to the prejudice of persons under 
legal disabilities. ? 

The power of a guardian to change the domicile of his ward presents a 
more difficult problem. When his father dies an infant’s domicile remains 
that of the father, and neither the mother nor the next of kin has power to 
change it, since the infant does not bear the same legal relation to them 
as to his father. But if he in fact lives with his mother, she becomes his 
natural guardian, and can change his national domicile, so long as she 
remains unmarried.* A legal guardian of the infant’s person has been held 
not to have the same power.* Within the state which appointed him the 
guardian has undoubted power to say where his ward shall make his home, 
and any place so designated will be regarded as the infant’s domicile. As 
to his ability to affect his ward’s domicile in a foreign jurisdiction the 
authorities are in conflict. The better view appears to be that the powers 
of the guardian do not extend beyond the boundaries of the state that 
appointed him.?’ A New York justice of the peace is not a justice of the 
peace in Massachusetts; nor is a Massachusetts guardian a guardian in 


14 Jn re Brown, supra. 

1 As amarried woman is mon sui juris, and, even in states where most of her disa- 
bilities are removed by statute, has no right to live apart from her husband until 
after the divorce, the general rule is theoretically wrong. She would have adequate 
aia nome if equity merely gave her the right to prevent her husband from changing 

er domicile after cause for divorce. See Yelverton v. Yelverton, 1 Sw. & Tr. 574; 
Maguire v. Maguire, 7 Dana (Ky.) 181. Cf 20 Harv. L. REv. 416. 

In the case of father and child this jurisdiction is seldom exercised. It is more 
commonly used in the case of guardian and ward. See School Directors v. James, 
2 W. & S. (Pa.) 568. As to emancipated minors, see 19 HARV. L. REV. 215. 

8 See Lamar v. Micou, 112 U.S. 452. If there is no mother, a grandparent or other 
next of kin may be the natural guardian. /# re Benton, 92 Ia. 202. 

4 Daniel v. Hill, 52 Ala. 430. As to the powers of a oor 4 uardian, see 
Wood v. Wood, 5 Paige (N. Y.) 596; White 7. Howard, 52 Barb. (N. 5 oe, ait. 

5 Kirkland v. Whately, 4 Allen (Mass.) 462. 

6 Wheeler v. Hollis, 19 Tex. §22; Mears v. Sinclair, 1 W. Va. 18 

T Story, Confl. L., § 499; Rogers v. McLean, 31 Barb. (N. Y.) 304, 309, 310. But 
see State v. Lawrence, 86 Minn. 310. 
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New York. Then, as he is not a guardian in the foreign jurisdiction, he 
cannot exercise an animus manendi for the infant therein. And the infant 
cannot by himself acquire a domicile of choice in the foreign jurisdiction, 
because he is under the same disability there as at home. Therefore, if the 
infant does in fact take up a residence in a new state, his domicile is still 
in the old. 

The case of an insane person is somewhat different. His guardian’s 
powers are restricted in the same way, and consent to a home outside the 
state does not affect the ward’s domicile. But a person over whom a 
guardian has been appointed for insanity, although not yet adjudged insane, 
is not under a disability in a foreign state.* If, in fact, he has enough 
intelligence left to have an intention, he can, by moving into the foreign 
state, acquire a domicile therein. This distinction seems to have been 

soverlooked in a recent case, where an insane ward was allowed to acquire a 
domicile in a foreign state on the ground that his guardian had consented. 
In re Kingsley, 160 Fed. 275 (Dist. Ct., Vt.). As already pointed out, the 
guardian’s consent is immaterial, since his powers do not extend to the 
foreign jurisdiction. The real question is whether, as a matter of fact, 
the incompetent has enough mind left to form an animus manendi.® 


THE CONSTITUTIONAL QUESTION INVOLVED IN THE EXCLUSION OF 
ALIENS BY THE Executive. — Under the Immigration Act of 1903 which 
denies admission to the United States to aliens who are “afflicted with a 
loathsome or with a dangerous contagious disease,’ Congress has enacted 
that a board of immigration officers shall decide all questions in dispute as 
to the rights of any alien to enter the United States and that its decision shall 
be subject to review by the Secretary of Commerce and Labor.’ A recent 
case has construed the act to apply to aliens domiciled in the United States 
returning after a temporary absence abroad. Jn the Matter of Hermine 
Crawford, alias Marie Mayvis, 40 N. Y. L. J. 419 (Dist. Ct., N. Y., Oct. 
28,1908). The decision is in conflict with the weight of previous author- 
ity.? _ It is unquestioned that Congress has power to expel from the United 
States alien residents as well as immigrants ;* but in the absence of a clearly 
expressed intention of Congress to exclude the former the weight of authority 
seems sound in view of the construction of a former act.* 

The difficulty in these cases, however, is not in construing the act, but in 
deciding what branch of the government is entitled to determine the status 
of the person whose right to enter or remain is in question — whether he is 
an alien resident, an immigrant, or a citizen. In view of the decisions of 
the Supreme Court in cases arising under the Chinese Exclusion Acts which 
hold that the finding of these facts as to citizenship by the executive officers 


8 Talbot v. Chamberlain, 149 Mass. 57. 

9 Talbot v. Chamberlain, supra. See Concord v. Rumney, 45 N. H. 423; Urquhart 
v. Butterfield, Fu Ch. D. 357. 

10 Culver’s Appeal, 48 Conn. 165. 


1 U. S. Comp. St. Supp. 1905, p. 274, § 2 

2 Rogers v. U. S., 152 Fed? 346; U. a Nokashima, 160 Fed. 842. 

8 Fong Yue Ting v. U.S., 149 U.S. 698; U. S. v. Turner, 194 U. S. 279. 

4 U.S. Comp. St. 1901, p. 1294; Jw re Panzara, 51 Fed. 275; /n re Martorelli, 63 
Fed. 437; Jn re Ota, 96 Fed. 487. 
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is conclusive,’ a different result can hardly be looked for under the Immigra- 
tion Act of 1903. To be sure, if it is granted that the person in question is 

a non-resident alien, the case is clear; since the power to exclude aliens is 
political in its nature and therefore is no part of the power vested by the 
Constitution in the courts.® But if it is disputed whether the person is in fact 
a non-resident alien, the decision of the executive officers should be review- 
able by the courts upon a writ of Aadeas corpus. Upon the determination of 
this question depends the very jurisdiction of the ministerial officers, and it has 
always been held that the finding of facts upon which jurisdiction is based is 
reviewable by the courts irrespective of legislative sanction." Under the rule 
laid down in the Chinese Exclusive Acts a citizen of the United States may 
be declared by a board of immigration officers to be a non-resident alien 
afflicted with a dangerous disease and on appeal for a judicial determination 
of his citizenship the best he can expect is to have his case considered by a: 
higher executive officer whose decision, if adverse to his claim, results in his 
deportation from the country. The rights in question are too sacred to be 
decided in such a way. No citizen of the United States can be deported 
from the country except as a punishment for crime, and then only after a 
trial by jury. This constitutional right Congress cannot take away. It 
would therefore seem that the finding of facts upon which citizenship is 
based is a judicial question, and it is difficult to see how Congress through 
its appointed agents can determine the existence of facts upon which depends 
a constitutional right which Congress is powerless to disturb. 


PutaTivE MarriaGe.— The status of legitimacy was granted more freely 
by the civil than the common law.’ The civilians regarded as legitimate the 
issue of a marriage contracted when at least one of the patties believed the 
marriage to be lawful.2 This doctrine of putative marriage formed the 
basis of an ingenious contention in a recent English case. Re Stirling, 
[1908] 2 Ch. 334. Two persons domiciled in Canada or Scotland were 
married in California after the woman’s former husband had obtained in 
North Dakota a divorce invalid in Canada or Scotland. ‘Their child, if 
legitimate, was entitled to succeed to property in Scotland, and his counsel 
contended that since his parents had married under a dona fide mistake as 
to Scottish law, that is, a mistake of fact, the dectrine of putative marriage 
applied. The court refused to decide whether that doctrine was law in 
Scotland or whether the parents were domiciled in Scotland or Canada, 
but held, following an earlier dictum,® that in any case the mistake 
as to the validity of the divorce would be a mistake of law, and hence 
the doctrine did not apply. In regard to the first point, the query 
whether the Scottish law recognizes putative marriages, there appear to be 
no modern decisions ;* that they are so recognized was affirmed by the 
leading modern writer* on the subject, but his authority was impugned in 
the course of the argument in the principal case. Certainly the doctrine 


U. S. v. Tee Toy, 198 U. S. 253. 

Fong Yue Ting wv. U.S., supra. See 22 Harv. L. REV. 132. 

American School of Magnetic Healing v. McAnnulty, 187 U. S. 94, 107-109. 
1 See 16 Harv. L. REV. 22 e¢ seg. 
2 Tbid. 


3 See Shaw v. Gould, L. R. 3 H. L. 55, ger Lord Colonsay, p. 97. 
* See Fraser, Parent and Child, 2 ed., 22 e¢ seg. 
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has no standing in England,® though it has been suggested as desirable 
legislation.* In the United States’ it naturally occurs in the Louisiana code ;* 
other jurisdictions have recognized it only as part of the French® or 
Spanish? law. The liberal statutory regulations on this subject in almost 
every state, however, probably reach the same practical results.’ 

On the second point of the principal case, the broad holding that a mis- 
take as to the legal effect of a previous divorce would not satisfy the require- 
ments of the doctrine of putative marriage, the court seems twice misled. 
Tribunals administering the Napoleonic code have considered an honest 
misapprehension of the parent’s own law sufficient to legitimize the off- 
spring.” But if it be conceded that the parent’s mistake must have been 
one of fact,” then the present decision, based on Lord Colonsay’s sugges- 
tion® that foreign law is fact only for purposes of evidence, may still be 
doubted ; for in respect to a matter of substantive law, a mistake as to 
foreign law has been held to be a mistake of fact; and for the very pur- 
poses of applying the rule of putative marriage under the French code, a 
mistake by a foreign woman as to the validity of the divorce obtained by the 
other parent, a Frenchman, was treated as a mistake of fact.* This partic- 
ular result was correct, since the French law determines the validity of a 
marriage by the law of the parties’ nationality; hence the foreign 
mother’s belief as to the Frenchman’s capacity was a belief as to French 
law, law foreign to her. But in the principal case, if the father’s domicile 
is assumed to have been Scottish, the question of legitimacy depended upon 
Scottish law;'* under Scottish law the 4x Jocé governs the marriage 
contract ;"’ therefore the parents misconstrued, if any, the law of California, 
and were entitled to the benefit of a mistake of fact. Such a line of reason- 
ing apparently escaped both court and counsel in the case. 


CoNSIDERATION MOVING TO THE PROMISOR FROM ONE OTHER THAN 
THE PrRomiIsEE. — It has long been deemed the established doctrine of the 
common law of England that “a stranger to the consideration can maintain 
- no action on a contract.””"? On examination, however, the cases cited for 
the proposition seem to establish not so much that the plaintiff must be the 
source of the consideration as that he must not be a stranger to the promise.” 


5 See 2 Roper, Husband and Wife, 2 ed., 465. 

8 See Geary, Marriage, xi. 

7 The so-called Enoch Arden statutes provide only for the mistaken belief as to the 
death of a formerspouse. Cf N. Y. Civ. Co. Pro.,§ 1745. One statute, however, 
Vans, _ for a mistake as to the legality of a previous divorce. Comp. Laws of 

tah, § 1185. 

8 §§ 118, 

® See Re Hall, 61 N. Y. App. Div. 266. 

10 Smith vw. Smith, 1 Tex. 621. 

11 Succession of Benton, 106 La. 494. See 15 Harv. L. REv., 393; Fraser, 
Parent and Child, supra. 

12 See Fernex v. Floccard, Jour. du Palais, 1870, 895 n. (5), where the reporter 
seems to think the point an open one. 

13 Haven v. Foster, 9 Pick. (Mass.) 112. 

M4 Fernex v. Floccard, supra. 

15 1 Toullier, § 576. 

16 Shedden v. Patrick, 5 Paton App. 194. 

17 See 2 Fraser, Husband and Wife, 2 ed., 1297 ef seg. 


1 Crow v. Rogers, 1 Str. 592- 
2 Am. Lead Cas. 176. 
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The cases are of two classes. (1) Often the plaintiff is the recipient of the 
promise as the agent of a disclosed principal who alone is entitled to main- 
tain the action under the peculiar doctrines of the law of agency.* (2) More 
often C is attempting to sue on a promise made by B to A, either for the 
exclusive benefit of C,* or for the purpose of removing some liability of A 
to C.6 Such a plaintiff is not only a stranger to the consideration, but he is 
also a stranger to the promise, and it is submitted that this is the real objec- 
tion to allowing him an action.® Indeed, in one of the early English cases 
of this sort we find Patterson, J., willing to arrest judgment because “ there 
is no promise to the plaintiff alleged.”" American courts have generally 
refused to follow the rigidity of the English common law, usually allowing 
the so-called beneficiary to maintain an action, even though not the 
promisee.® 

These cases are to be contrasted with those of which a recent New York 
case isan example. The defendant, at the request of his father and in con- 
sideration of advances from the latter, promised the plaintiff to pay her an 
annuity. An action was allowed. Hamilton v. Hamilton, 112 N. Y. Supp. 
to (App. Div.). Here there was no consideration moving from the plain- 
tiff and the English courts would probably have denied a right of action. 
Yet the case is clearly distinguishable from those of which Lawrence v. Fox 
is the familiar example ; for here the plaintiff was the promisee. 

It is laid down in the books that at common law “a-binding promise 
vests in the promisee and in him alone.”’® Frequently it is said that the 
promise and the consideration must unite in the plaintiff and that the con- 
sideration will draw to it the promise ;? but it is difficult to see how this 
can be when there is an express promise to a third person who is not a mere 
agent of a disclosed principal. In Massachusetts, where the erroneous doc- 
trine of Lawrence v. Fox is not followed, a promisee from whom the consid- 
eration did not move has been allowed to sue in at least two cases." 
Indeed, the leading Massachusetts case,’ after laying down the rule that a 
stranger to the consideration may not sue the promisor, adds, “unless the 
latter has also made an express promise to the plaintiff.” While it must 
be conceded that the historical development of the action of assumpsit out 
of the action of tort for deceit * seems to necessitate a detriment to the 
plaintiff in order to support an action, it is difficult to see any practical 
objection to allowing C to sue on a promise made to him by B at the request 
of A, the latter having incurred legal detriment at the request of the prom- 
isor. Such has been the holding of American courts with reference to 


8 Gray v. Pearson, L. R. 5 C. P. 568. 
4 Tweddle v. Atkinson, 1 B. & S. 393. 
5 Bourne v. Mason, t Vent. 6. 
8 See ig es dissenting in Lawrence v. Fox, 20 N. Y. 268, 275. And see 
15 Harv. L. REv. 767, 771. 
7 Price v. Easton, 4 B. & Ad. 433, 
8 See cases collected in Wald’s Pollock, Contracts, 3 ed., 249, 256, 260. 
. ® Langdell, Summary of the Law of Contracts, § 62; Esling v. Zantzinger, 13 Pa. 
t. 50, 55; 
1 Tecy v. Gunn, 29 Kan. 508; Edmundson v. Penny, 1 Barr (Pa.) 334- 
lt Eaton v. Libbey, 165 Mass. 218 ; Cabot v. Haskins, 3 Pick. (Mass.) 83. See also 
Palmer Savings Bank v. Ins. Co., 166 Mass. 189, 195; Marston v. Bigelow, 150 Mass. 
45, 53- 
Bank v. Rice, 107 Mass. 37, 43- 
18 See 2 Harv. L. REV. 1-19, 53-60. 
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promissory notes,“ the modern conception of which rebuts any objection to 
the relevancy of these cases here based on the assumption that promissory 
notes are specialties requiring no consideration. The same result has been 
reached by a number of jurisdictions in cases of simple contract,” and at 
least one state has a statutory declaration to that effect.'® 


RECENT CASES. 


ADMIRALTY — DECREES — CHANGE IN TITLE IN CONDEMNED PRIZE. — The 
plaintiff sued on a policy of marine insurance for loss of his ship by perils of the 
sea. The ship was captured during the Russo-Japanese war by a Japanese 
cruiser, but was wrecked on the Japanese coast before reaching port. Subse- 
quently the wreck was condemned as a prize. Hedd, that the insured cannot 
recover. Andersen v. Marien, [1908] A. C. 334. 

For a discussion of the case in the lower court, see 21 Harv. L. REv. 55. 


BANKRUPTCY — DISCHARGE — EFFECT OF COMPOSITION AGREEMENT IN 
EXERCISING STATUTORY CONDITION. — By statute the stockholders of a cor- 
poration were made personally liable for its debts after judgment against the 
corporation and petition of execution unsatisfied. A corporation filed a peti- 
tion in bankruptcy and all suits against it were restrained. The plaintiff 
secured an order permitting him to bring action, but before judgment a compo- 
sition agreement was accepted by a majority of the creditors against the 
plaintiff's rights and was ratified by the court. The plaintiff thereupon discon- 
tinued his suit. He then sued the stockholders on their statutory liability. 
Held, that he cannot recover. Firestone Fire Go. v. Agnew, 40 N. Y. L. J. 639 
(N. Y. App. Div., Nov. 1908). 

The confirmation of a composition agreement by the proper court has the 
same effect as a discharge in bankruptcy. J re Merriman, Fed. Cas. 9, 479. 
The purpose of requiring a judgment here as a condition precedent is to make 
the creditor prove the debt and exhaust his remedy against the corporation. 
United Glass Go. v. Vary, 152 N. Y. 121. When performance of such a con- 
dition is rendered impossible by operation of law, it is excused. FJash v. 
Conn., 109 U. S. 371. But it has been held that the court, in order to enable 
the plaintiff to go against the sureties on an attachment bond, may render 
er ig with a perpetual stay of execution, against a discharged bankrupt. 
Hill v. Harding, 130 U.S. 699. Contra, Johnson v. Collins, 117 Mass. 343. 
This analogous case then is authority for saying that though the corporation is 
relieved from paying the debt, a special judgment may be had against it for 
certain purposes. ‘The right to this anomalous action against the bankrupt 
makes the present decision logical. But as a matter of practical expediency, 
it seems doubtful whether the court should compel the plaintiff to pursue this 
fruitless action before he can reach the stockholders. 


BANKS AND 4ANKING— BANKER’S LIEN— EFFECT OF VoID PAYMENT 
oF Notes. — An insolvent corporation deposited funds in the defendant bank 
which held its notes, some unmatured. By checks drawn on its deposit within 
four months of its bankruptcy, the corporation paid the notes as they matured. 
The checks were given intending a preference, and were therefore voidable 


M4 Eaton v. Libbey, supra; Mize v. Barnes, 78 Ky. 506; Horn z. Fuller,6 N. H. 
Sil. 

15 Rector of St. Marks v. Tweed, 120 N. Y. 583; Bank v. Chalmers, 144 N. Y. 
432; Williamson v. Yager, 91 Ky. 282; Cabot v. Haskins, supra; Van Eman v. 
Stanchfield, 10 Minn. 25 


16 Ga. Civ. Code, § eq In Bell v. Sappington, 111 Ga. 391, specific performance 
was granted of such an agreement. 
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under the New York Stock Corporation Laws. But as the bank was Jona fide, 
these payments were not voidable as a preference under the bankruptcy laws. 
The trustee in bankruptcy brought an action to recover these payments from 
the bank. AHe/d, that he cannot recover. Jrish v. Citizens Trust Co., 163 
Fed. 880 (Dist. Ct., N. D. N. Y., Aug., 1908). 

If the checks had not been given, the deposit would have been subject toa 
banker’s lien, which is not the technical lien, but a mere right of set-off as to 
any matured debt due the bank. Bank v. Brewing Co., 50 Oh. St. 151. Under 
the bankruptcy laws, the bank could have set off any matured debt, even against 
deposits made within four months of bankruptcy. Mew York County Nat'l 
Bank v. Massey, 192 U.S. 138. The deposit of money in a bank creates the 
relation of debtor and creditor, so the effect of the checks given was to decrease 
the obligation of the bank to the depositor. Marine Bank v. Fulton Bank, 
2 Wall. (U. S.) 252. See Bank v. Brewing Co., supra. But the trustee, hav- 
ing elected to treat these checks as void, the obligation of the bank to the 
depositor revived and the notes remained unpaid. And no preference existed 
to prevent the bank from setting up as against the trustee any claim it might 
possess against the depositor. The bank’s right of setting off against the notes 
was, therefore, properly held to defeat the trustee. 


BANKS AND BANKING — DEposITS — EFFECT OF FAILURE OF DEPOSITOR 
To NoTiFy BANK OF FORGERIES. —A depositor discovered that his bank had 
paid and charged to his account forged checks. He failed to notify the bank 

romptly of the forgeries. He/d, that he cannot recover from the bank, 
irrespective of whether it could have protected itself had it been promptly 
notified. McNeely Co. v. Bank of North America, 70 Atl. 891 (Pa.). 

A depositor is not chargeable with any payments by his bank except such as 
are made in conformity with his orders. Shijman v. State Bank, 126 N. Y. 
318. But he owes to the bank the duty of examining returned vouchers and 
reporting forgeries. First Nat. Bank v. Allen, 100 Ala. 476. A fortiori is 
it his duty to give prompt notice when he knows of the forgeries. Dana v. 
Nat. Bank of the Republic, 132 Mass. 156. The question, then, is whether 
a depositor who fails in this duty is estopped from claiming from the bank 
the amounts wrongly paid. Forbearance to exercise a right in reliance on 
the wrongful act of another is sufficient basis for an estoppel. Voorhis v. 
Olmstead, 66 N. Y. 113. The right to seek restoration from a forger is, in 
itself, a valuable one, and the depositor should be barred if it appears that 
owing to his wrongful acts the bank omitted to exercise that right a! or 
effectively. Leather Manufacturers’ Bank v. Morgan, 117 U. 5.66 The law 
assumes that had notice been given promptly, steps might have been taken to 
protect the bank. See United Security, etc., Co. v. Central Nat. Bank, 185 
Pa. 596. The present case seems to fall directly within this reasoning. 


CANCELLATION. OF INSTRUMENTS— DEEDS: RESTORATION IN STATU 
Quo. — The plaintiff filed a bill for the cancellation of a deed to the defendant, 
which the defendant by duress had induced her to execute and deliver before 
her marriage to him. The defendant contended that, as the marriage was the 
sole consideration for the deed, restoration 7 statu guo was impossible, and 
that therefore the bill must fail. e/d, that in spite of the plaintiff's inability to 
make any restoration, the court may order the deed cancelled. Ring v. Ring, 
127 N. Y. App. Div. 411. 

On the broad ground that he who seeks equity must do equity, it is the gen- 
eral rule that a party seeking to rescind a contract must restore the other party 
in statu quo. Feltv. Bell, 205 Ill. 213. But since the object of the rule is to 
do justice, it must not be carried too far: substantial restoration is all that 
should be required. Mather v. Barnes, 146 Fed. 1000, 1019. Even this will 
not be necessary where the wrongdoer by his own act has made impossible more 
than a partial restoration ; for then all that can in fairness be asked is restora- 
tion to the extent of the plaintiff’s ability. Butler v. Prentiss, 158 N. Y. 49. 
It follows logically, and as a final limitation of the doctrine of restoration, that 
if the wrongdoer has complicated matters so that.no restoration at all is possible, 
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owing to the nature of the consideration, equitable relief should nevertheless be _ 


‘granted. Within this limitation the present case directly falls. 


CONSTITUTIONAL LAw — DvE Process oF LAW—COMMITMENT OF De- 
FENDANT ACQUITTED BECAUSE OF INSANITY. —A defendant was acquitted of 
a. charge of homicide because of insanity. Under a statutory provision the 
court thereupon committed him toan asylum. He applied for a discharge under 
‘a writ of habeas corpus. The superintendent of the asylum had adjudged him still 
insane. He/d, that the writ be dismissed. People ex rel. v. Baker, 59 N. Y. 
Misc. 359 (Sup. Ct.). See NOTEs, p. 218. 


CONSTITUTIONAL LAW — PERSONAL RIGHTS: CIVIL, POLITICAL, AND 
RELIGIOUS — STATUTE COMPELLING COLOR LINE IN PRIVATE SCHOOLS. — 
A statute made it unlawful for any person, corporation, or association of per- 
sons, to maintain a school where persons of the white and negro races were 
taught. A domestic corporation was convicted under the statute. AHe/d, that 
the defendant corporation has been deprived of no right guaranteed by the 
federal Constitution. Berea College v. The Commonwealth of Kentucky, U. S. 
Sup. Ct., Nov. 9, 1908. See NOTES, p. 217. 


CONSTITUTIONAL LAw — POLICE POWER — PROHIBITION OF POSSESSION 
OF GAME DURING CLOSED SEASON. — A New York statute makes possession 
of grouse or plover during the closed season a misdemeanor, whether the birds 
were taken within or without the state. The relator was arrested for having in 
his possession grouse and plover taken in Russia and England, and the court re- 
fused to release him on hadeas corpus. He appealed, alleging as error that the 
statute is unconstitutional in that it takes property without due process and is an 
unjustifiable interference with interstate and foreign commerce. He/d, that the 
statute is a legitimate exercise of the police power, and is not invalidated by the 
fact that it may indirectly interfere with interstate and foreign commerce. State 
of New York v. Hesterberg, U. S. Sup. Ct., Nov. 2, 1908. 

For a discussion of the principles involved, see 17 Harv. L. REv. 418. 


CONSTITUTIONAL LAW — SEPARATION OF POWERS — EXCLUSION OF 
ALIENS AS A JUDICIAL QUESTION. —A resident alien attempted to return 
after a temporary absence from the United States. Under the Immigration 
Act of 1903, he was excluded on the ground that he was afflicted with a danger- 
ous disease. He brought a writ of hadeas corpus, contending that the act does 
not apply to aliens formerly domiciled in this country. He/d, that the act 
does so apply. /n the Matter of Hermine Crawford alias Marie Mayvis, 40 
N.Y. L. J. 419 (Dist. Ct. N. Y., Oct. 28, 1908). See NOTES, p. 221. 


ConTEMPT — ACTS AND CONDUCT CONSTITUTING CONTEMPT — REFUSAL 
TO TESTIFY BEFORE COMMISSIONER IN DEPORTATION PROCEEDINGS. — In 
deportation proceedings against a Chinese a commissioner ordered him to 
testify as a witness in the case. He refused so to testify. He/d, that he is 

ilty of contempt of the district court which appointed the commissioner. 

om Wah v. United States, 163 Fed. 1008 (C. C. A., Second Circ.). 

Aliens have no right to enter or remain in the United States. Fong Yue 
Ting v. United States, 149 U. S. 698. Their removal is, then, not punish- 
ment; and deportation proceedings are not criminal. United States v. Hing 
Quong Chow, 53 Fed. 233. Accordingly, a statute imposing on an alien the 

urden of proving his right to be in the United States has been upheld as 
es rule of civil evidence. Jn re Sing Lee, 54 Fed. 334. Anda 
statement by a Chinese that he entered the country unlawfully is not a 
confession of crime. United States v. Hung Chang, 134 Fed. 19. The court 
seems, therefore, clearly right in holding that the appellant here was not a 
party to a criminal suit and so had no constitutional right to refuse to testify. 
United States v. Hung Chang, supra. To render proceedings before a com- 
missioner effective there must be some way of punishing one who thus wrong- 
fully refuses to testify. It is well settled that the commissioner cannot punis 
for contempt. Jn re Perkins, 100 Fed. 950. The principal case, the first 
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square decision on the point, logically bridges the gap by holding that disobe- 
dience of the commissioner’s orders is contempt of the court oe him and © 
is punishable as such. See United States v. Beavers, 125 Fed. 778. 


CONTRACTS — CONSIDERATION — PROMISEE A STRANGER TO THE CON- 
SIDERATION. — At the request of his father, and in consideration of advances 
from him, the defendant executed a sina promising the plaintiff to pay her 
an annuity. Held, that the defendant is liable to the plaintiff. Hamilton v. 
Hamilton, 112 N.Y. Supp. to (App. Div.). See Notes, p. 223. 


CopyRIGHT — INFRINGEMENT — EFFECT OF RESTRICTIVE NOTICE IN 
Book. — The owners of a copyright published a book in which there was 
printed a notice that any sale at retail for less than one dollar would be treated 
as an infringement of the copyright. The defendant bought with notice from a 
wholesale dealer, who was under no agreement to enforce the terms of the 
notice, and resold at less than one dollar. He/d, that there is no infringement 
under the copyright statute. Bodds-Merrill Co. v. Straus, 210 U. S. 339. 

By statute authors may secure for a limited time “the sole right of printing, 
cublicbing. and. . . vending” their writings. U.S. Comp. St., § 4952. But the 
owner of a copyright has power to control sales only so long as he owns the par- 
ticular copies involved. Henry Bill Publishing Co. v. Smythe, 27 Fed. 914. If 
title passes, the owner cannot restrain future sales in spite of any restrictive 
agreement, but has only an action on the contract. Harrison v. Maynard, 61 
Fed. 689. Under similar statutes protecting patents, a sale with a restrictive 
notice has been held to pass only a qualified title. Zhe Button Fastener Case, 
77 Fed. 288. But copyright statutes are intended to protect not so much the 
physical thing created as the right of multiplying copies. See American To- 
bacco Co. v. Werckmeister, 207 U.S. 284. And the courts seem to think that an 
author realizes 9 ge Ov the product of his labor when he is allowed the 
benefits of a first sale. heaton v. Peters, 8 Pet. (U.S.) 591. Accordingly, 
they refuse to construe the statute as giving the right to control future sales, 
and hold that title passes unrestricted in spite of the notice. 


CORPORATIONS — DISSOLUTION — OUTSTANDING CERTIFICATES. — The 
defendant, in consideration of the transfer of stock in the A corporation, agreed 
to pay the holders of preferred stock certain dividends “so long as the certifi- 
cates are outstanding.” The A corporation was later dissolved by vote of the 
defendant, as rage 4 stockholder, and a decree for the distribution of its 
assets was issued. The plaintiff, a preferred stockholder, did not present his 
certificate under this decree, but sued the defendant on his agreement. He/d, 
that he cannot recover. Bijus v. Standard Distilling & Distributing Co., 70 
Atl. 934 (N. J., Ct. Ch.). 

A stock certificate is simply evidence of the holder’s right to a given share 
in the management, profits, and ultimate assets of the corporation. AZechanics’ 
Bank v. N. Y. & N. H. R. R. Co., 13 N.Y. §99. Upon dissolution the cer- 
tificates represent the resulting equitable rights of the stockholders to their 
several distributive shares in the corporate funds. James v. Woodruff, 10 
Paige (N. Y.) 541. And these shares are determined by the decree of dissolu- 
tion, upon which the certificates are merely evidence of a right to receive cer- 
tain definite sums under that decree. The court therefore seems justified in | 
holding that these certificates are no longer outstanding within the meaning of 
the agreement. Hence the contract is by its express terms at an end. Where 
a corporation makes an employment or other continuing contract for a given 
number of years there may be a condition implied in fact not to dissolve within 
that period. Jnchbald v. Western Neilgherry Coffee Co., 17 C. B.N. S. 7333 
Seipel v. Internat’! Life Ins. Co., 84 Pa. 47. But in the present case the de- 
fendant’s liability is expressly made dependent upon the certificates remaining 
outstanding, and the court seems correct in refusing to imply an obligation in 
law not to terminate such liability by voting for dissolution. 


CORPORATIONS — TORTS AND CRIMES — WHETHER CHARITABLE CORPO- 
RATION LIABLE FOR NEGLIGENCE OF AGENT. — Through the negligence of 
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‘the ambulance driver of the defendant, a charitable corporation, the plaintiff 
‘was run over and injured. He/d, that the defendant is liable in damages. 
' Kellogg v.. Church Charity Foundation, 112 N. Y. Supp. 566. 

It is generally stated as a rule of law that a charitable corporation is not liable 
for the torts of its agents unless there has been negligence in their selection. 
McDonald v. Mass, Gen. Hospital, 120 Mass. 432. In nearly all the cases, 
however, the so-called agents were physicians or nurses over whom the insti- 
tution had no real control. In such cases the doctrine of respondeat superior 
does not apply; hence the exemption of the corporation is easily explained. 
Union Pac. Ry. Co. v. Artist, 60 Fed. 365. Even where the relation of master 
and servant exists it might be that no beneficiary of a charity should be permitted 
to complain of negligence in its administration, and at least one case has so held. 
Powers v. Mass. Homeopathic Hospital, 101 Fed. 896. But this ground of non- 
liability cannot prevail against strangers. Bruce v. Central M. E. Church, 
147 Mich. 230. The court in refusing to exempt a charitable corporation for 
the tort of its servant a a stranger is distinctly logical. And since the 
liability is incurred in fulfilling the purposes of the trust, it cannot be objected 
that there is a diversion of the trust funds. Glavin v. R. J. Hospital, 12 R. 1. 
411. A recent case denying liability may be distinguished on the ground that 
in it the servant of the institution was performing a government function. 
Noble v. Hahneman Hospital of Rochester, 112 N. Y. App. Div. 663. 


DAMAGES — MEASURE OF DAMAGES— PRIMA FACIE RULE IN ADVER- 
TISING CONTRACT.— The defendant agreed to pay a certain sum for the publi- 
cation of an advertisement in the plaintiff's periodical for one year. After the 
plaintiff had prepared the advertisement for printing, the defendant repudiated 
the contract. e/d, that the contract price is the measure of damages, unless 
the defendant shows the amount that should be deducted by reason of the 
repudiation. Ware Bros. Co. v. Cortland Cart &* Carriage Co., 192 N. Y. 439. 

The object of damages for breach of contract is to place the plaintiff in a situa- 
tion as good as if the contract had been performed. See Robinson v. Harman, 
1 Exch. 850. Accordingly, when performance by the plaintiff would involve 
outlay or expense, he recovers merely the difference between the contract price 
and the estimated cost of performance. Singleton v. Wilson, 85 Tenn. 344. 
And if performance would ordinarily cause expense, there should be no pre- 
sumption that the contract price is the measure of damages. But if perform- 
ance would not ordinarily cause expense, the contract price is y ode facie the 
measure of damages, and the burden is on the defendant to show any reduction. 
Contracts for personal service belong to the latter class. Howard v. Daly, 61 
N. Y. 362; Pond v. Wyman, t§ Mo. 175. The class also includes contracts 
where performance would originally have involved expense, but where the 
expense has already been incurred, so that completion as performance requires 
no further expenditure. Wood v. Schettler, 23 Wis. 501. In the principal case, 
whether the expense of performance is regarded as so small as to be negligible, 
or as already incurred by preparations for printing, the contract price is 
prima facie the measure of damages. Peck & Co. v. Kansas City, et¢., Cox, 
96 Mo. App. 212. 


DoMICILE — PERSONS UNDER DISABILITY. —A guardian was appointed 
over X’s person and property because of insanity. X, with his guardian’s 
consent, removed to another state, where he took up his residence, animus 
manenai. Held, that X is domiciled in that state. /n re Kingsley, 160 Fed. 
275 (Dist Ct., Vt.). See NOTEs, p. 220. 


ELECTIONS — DISFRANCHISEMENT: EFFECT OF SENTENCE SUSPENDED — 
The New York Constitution provides that a person convicted of an infamous 
crime shall be disfranchised. A was found guilty of burglary, but sentence was 
suspended. He/d, that he is not disfranchised. People v. Fabian, 192 N. Y. 


Where a conviction involves, as a consequence, disabilities, disqualification, or 
forfeitures, courts will, as a rule, enlarge the ordinary meaning of the word “con- 
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viction ” so as to include judgment or sentence, This rule of construction has 
been applied where conviction disqualifies a witness either at common law or by 
statute, and where a person is disqualified by conviction to hold a seat in the 
legislature. Lee v. Gansel, Cowp. 1; Commonwealth v. Gorham, 99 Mass. 
420; Case of Falmouth, Mass. Election Cases, 1853 ed., 203. The rule is 
also invoked where a conviction for violating its conditions forfeits a liquor 
dealer’s license. Commonwealth v. Kiley, 150 Mass. 325. Cf. Schiffer v. Pru- 
den, 64 N. Y. 47. Furthermore, it is usually held that no appeal lies from a 
verdict with sentence suspended, and in New York, at least, it is doubtful 
whether the governor has power to pardon in such acase. See People v. Mark- 
ham, 114 N. Y., App. Div. 387; N. Y. Const., art. IV., § 5. Hence the 
result of suspending sentence, a proceeding intended to benefit a defendant, 
would be to deprive him of a chance to regain rights of citizenship by an appeal 
or by seeking a pardon. These consequences of the narrow interpretation of 
‘conviction ” afford strong reason for presuming that the word was here used 
in the broader sense. 


FEDERAL COURTS — JURISDICTION BASED ON DIVERSITY OF CITIZEN- 
SHIP — PRINCIPAL AND SURETY.— A contracted with B to pay the judgment 
in a suit in a state court by B against C if judgment was rendered against C. 
The court gave judgment against C. B and C were citizens of the same state, 
and A was a citizen of another state. A brought a bill in the federal court to 
have the judgment avoided for fraud, and C was made a defendant to give 
jurisdiction by diversity of citizenship. edd, that the federal court has no 
jurisdiction. Steele v. Culver, U.S. Sup. Ct., Oct. 26, 1908. 

For the federal courts to have a by diversity of citizenship all the 
parties plaintiff must be citizens of different states from ail the parties defendant. 
Gage v. Riverside Trust Co., 156 Fed. 1002. Such jurisdiction is not affected 
by merely formal or unnecessary parties. Reese v. Zinn, 103 Fed. 97. But 
necessary parties must be aligned as plaintiffs or defendants according to their 
real interests and the facts of the case. Gage v. Riverside Trust Co., supra. 
And a party whose real interest places him on one side cannot be transferred to 
the other in order to give jurisdiction by diversity of citizenship. //ann v. 
Gaddie, 158 Fed. 42. And, when a suit is brought by one in a representative 
or fiduciary capacity, the jurisdiction of the federal courts depends upon his 
citizenship, and not upon the citizenship of the person represented or interested. 
Bonnafee v. Williams, 3 How. (U. S.) 574. It seems settled that, where the 
action is to have a judgment set aside, the jurisdiction depends on the citizen- 
ship of the person against whom the judgment was rendered, and not on the cit- 
izenship of the person moving to have it setaside. King v. Davis, 137 Fed. 198. 


INSURANCE — PREMIUMS — RECOVERY BACK By Poticy HOLDER AFTER 
Po.ticy ANNULLED. — During the life of a title insurance policy the insurer 
went into a receivership, and the policy was annulled. The insured sued for 
the amount of a premium paid. e/d, that the company is entitled to deduct 
the value of insurance given during the time elapsed between the date of the 
policy and the date of its annulment. State ex rel. Schaefer v. Minn. Tit. 
dns. Co., 116 N. W. 944 (Minn.). 

For a discussion of a policy holder’s right to receive premiums paid on a ter- 
mination of the contract of insurance in the case of life insurance, see 22 HARV. 
L. REv. 134. 


LEGITIMACY — PUTATIVE MARRIAGE. — Parents domiciled in Scotland or 
Canada went through a marriage ceremony in California, honestly believing in 
the validity of a divorce which a former husband had obtained in North Dakota 
upon substantive and jurisdictional grounds not recognized in England, Canada, 
or Scotland. Hed, that the parents’ mistake having been one of law, not fact, 
the doctrine of putative marriage does not apply. Re Stirling, [1908] 2 Ch. 
344. See NOTES, p. 222. 


MALICIOUS PROSECUTION — BASIS AND REQUISITES OF ACTION — WRONG- 
FUL INSTITUTION OF PATENT INTERFERENCE PROCEEDINGS. — The defend- 
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ant maliciously instituted and prosecuted interference pease in the patent 

office, thereby delaying the issuance of a patent to the complainant, the prior 

applicant. Held, that the complainant has no right of action for damages. 

fons - _ v. Case Plow Works, 163 Fed. Rep. 842 (Circ. Ct., E. D. Wis., 
uly, 1908). 

In most jurisdictions of the United States an action for the malicious prose- 
cution of a civil action will lie irrespective of arrest, attachment, or special dam- 
age. Closson Vv. Staples, 42 Vt. 209. Contra, Smith v. Michigan Buggy Co., 
175 Ill. 619. It is universally agreed, however, that the action will i eben 
there has been special damage other than that involved in defending the suit. 
See Smith v. Michigan Buggy Co., supra. As it does not clearly appear that 
the plaintiff in the principal case alleged that he had been sued without probable 
cause, the decision may be supported. But assuming such an averment, the 
plaintiff according to the Vermont decision should have prevailed. And, it is 
submitted, the same result should follow even under the Illinois rule. For under 
the patent statutes an unpatented invention vests in the discoverer an inchoate 
right to its exclusive use. Evans v. Weiss, 2 Wash. (U. S.) 342. This is 
a yong A right which may be sold or assigned. Burton v. Burton Stock Car 
Co., 171 Mass. 437. And the inventor is entitled to perfect the right by patent. 
Gayler v. Wildér, to How. (U. S.) 477. Therefore the defendant, by delaying 
the perfection of the plaintiff's right, must necessarily have caused special dam- 
age which should entitle the plaintiff to recover. 


MORTGAGES — TRANSFER OF RIGHTS AND. PROPERTY — SALE BY Mort- 
GAGOR: RELEASE OF PART OF MORTGAGED PREMISES. — A bought part of a 
mortgaged tract of land. The rest of the land was then sold to B. ‘The 
mortgagee, without knowledge of the sale to A, released from the mortgage 
lien the part sold to B. The value of B’s land was equal to the amount of the 
mortgage. A filed a bill in equity praying that his land be released from the 
mortgage lien. He/d, that he is not entitled to such relief. Schofield v. 
Wallace, 39 Pittsb. Leg. J. 41 (C. P., Allegheny Co., Pa., Aug. 1908). 

As between purchasers of parts of mortgaged premises, their holdings are 
subjected to the satisfaction of the mortgage in the inverse order of their 
alienation. Savings Bank v. Creswell, 100 U. S. 630. It follows that if the 
mortgagee, with knowledge of previous alienations, releases from the mortgage 
lien portions subsequently alienated, which are of sufficient value to discharge 
the mortgage debt, those previously alienated are released from the mortgage 
lien. Schrack v. Schriner, 100 Pa. 451. But this rule of charging the lands in 
the inverse order of their alienation is a rule of equity, and as such should 
not be applied when it would cause hardship. It is not fair to put upon the 
mortgagee the duty of keeping himself informed of all conveyances of rortions 
of the land and of the resulting equities claimed by the owners. But any 
alienee, who intends to claim an equity, should see to it that the mortgagee has 
notice of the alienation. Stuyvesant v. Howe, 1 Sandf. Ch. (N. Y.) 419. The 
plaintiff in the present case not having given such notice was rightly denied 
equitable relief. 


POLICE POWER— REGULATION OF BUSINESS AND OCCUPATIONS — RE- 
QUIREMENT OF BANK DeposiTors’ GUARANTY FuND.—A statute, passed 
after the incorporation of the plaintiff, provided that every state bank should 
pay an annual assessment equal to 1 % of its deposits for the purpose of 
creating a common guaranty fund for depositors. He/d, that the statute is 
constitutional. Noble State Bank v. Haskell, 7 Pac. 590 (Okla.). ; 

The statute does not impair the obligation of contracts, for before incorporat- 
ing the bank the legislature had reserved the right to alter all corporate 
charters. Wilson, Rev. & Ann. St. Okla., 1903, c. 18, §3; Okla. Const., Art. IX. 
§ 47. See Railroad Co. v. Maine, 96 U.S. 499. Even without such reservation, 
a reasonable exercise of the police power does not come within the inhibition 
against impairing the obligation of contracts or conflict with other constitu- 
tional provisions. Cummings v. Spaunhorst, 5 Mo. App. 21. The nature of 
banking makes it especially a subject for regulation by the police power. Thus; 
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a state may constitutionally restrain unsound banks from doing business, or 
may require a deposit of securities for the safety of note holders or depositors. 
Commonwealth v. Farmers & Mechanics Bank, 21 Pick. (Mass). 542; Medill 
v. Collier, 16 Oh. St. 599. The Oklahoma statute, however, merges the required 
deposit into a common fund for the — of depositors in any insolvent 
bank ; so it may be objected that a bank which remains solvent is unjustly 
deprived of property. The answer is that both strong and weak Sunks 
may become insolvent, and all insolvent banks will receive equal treatment 
in respect to the common fund. See State v. Richcreek, 167 Ind. 217. The 
constitutionality of early statutes requiring a common guaranty fund seems to 
have been accepted without question. See Elwood v. Vermont, 23 Vt. 701. 


ProFits A PRENDRE— PROFIT APPURTENANT CLAIMED WITHOUT 
Stint. — In defense to an action of trespass on a non-tidal stream belonging to 
the plaintiff, the defendant claimed a right from time immemorial, vested in the 
tenants of a certain manor, to fish on the property without stint and for com- 
mercial purposes. He/d, that the court will not presume a grant of such a 
right. Lord Chesterfield v. Harris, [1908] 2 Ch. 397. 

A profit 2 prendre may be appurtenant to land. v. Asher, 96 

N.Y. 604. Orit may be held in gross, so as to be assignable. Welcome v. Upton, 
6 M. & W. 536. And, so it would seem, may a use without stint. See Bailey 
v. Stevens, 12 C. B. o S.) 91. But it is doubtful whether an easement in 
gross may be required. os he etc., of New York v. Law, 125 N. Y. 380. 
Contra, Rangeley v. Midland Railway Co., L. R. 3 Ch. 306. It follows that an 
easement not connected with the use of the dominant tenement cannot pass with 
thattenement. Ackroyd v. Smith, to C. B. 164. Such an easement would be an 
anomaly ; for it would be in effect personal and yet treated as appurtenant to 
land. This same reasoning, applied to the present case, shows the ground for 
refusing to uphold a use claimed as appurtenant which is without stint and 
therefore unlimited by the dominant estate. Even though an easement may 
be held in gross it must be claimed as in a man and his ancestors, not as annexed 
to land. For ifa right is claimed as annexed to land it must be measured by the 
size and want of the estate to which it is appurtenant. See 2 Bl. Com. 265. 


PuBLIC OFFICERS — RESIGNATION — WITHDRAWAL OF RESIGNATION. — 
A sheriff tendered his resignation to the board of county commissioners to take 
effect at a designated future day. The commissioners accepted it. edd, 
that the sheriff may, nevertheless, withdraw the resignation ore the day 
appointed. Ryan v. Murphy, 97 Pac. 391 (Nev.). 

For a discussion of the principles involved, see 19 HARV. L. REv. 304. 


RESTRAINT OF TRADE— SHERMAN ANTI-TRUST LAW— AMERICAN To- 
BACCO COMPANY’s CASE.— The defendants were engaged in buying raw 
material, manufacturing, and selling the product teyond their state lines. 
Each owned many factories outright and controlled many through stock owner- 
ship, and they were together under affiliated managements. e/d, that each de- 
fendant is a combination in restraint of trade under § 1 of the Sherman Act. 
U.S. v. American Tobacco Co., 40 N. Y. L. J. 691 (C. C. A., S. D.N. Y.,, 
Nov. QD 1908). See NOTES, p. 216. 


RIGHT OF PRIVACY — CONSTITUTIONALITY OF STATUTE FORBIDDING 
UNAUTHORIZED USE OF NAME OR PORTRAIT FOR ADVERTISING PUR- 
POSES.—A statute gave to a person whose name or portrait was used by 
another for advertising or trade purposes, without written consent, an equitable 
action to restrain such use, authorized an award of exemplary damages against 
the defendant if he shall have knowingly used the name or portrait in the 
manner declared unlawful by the act; and made such use of another’s name 
or portrait a misdemeanor. AHe/d, that the statute is not unconstitutional. 
Rhodes v. The Sperry & Hutchinson Co., 40 N. Y. L. J. 494 (N. Y., Ct. App. 
Oct. 23, 1908). 

This statute was directly aimed at a much criticized decision of the New York 
court which denied any remedy in such cases. Roberson v. Rochester, etc., Co. 
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171 N. Y. 538. For a discussion of that case, see 15 HARV. L. REV. 227; 16 
Harv. L. Rev. 72. For a discussion of the general principles of the right of 
tivacy, see 4 Harv. L. REV. 193-220 18 HARV. L. REv 625; 21 Harv. L. 
EV. 63. 


SALES — Britt oF LADING— LIABILITY OF ASSIGNEE FOR VENDOR’S 
BREACH OF CONTRACT. — A vendor shipped cotton under a contract warrant- 
ing its quality. He took an order bill of lading, attached to it a draft on the 
vendee, and sold the draft to the A bank. The vendee paid the draft and ob- 
tained the bill of pron Later he sued the bank for a breach of the warranty 
of quality. Ae/d,that he cannot recover. A/ason v. Nelson, 62S. E. 62 §(N C.). 

his case overrules a previous decision in the same jurisdiction which was 
criticized in 14 Harv. L. Rev. 159. For a discussion of similar cases, see 16 
Harv. L. REv. 292. 


STATUTE OF FRAUDS — SALES OF GOODS, WARES, AND MERCHANDISE — 
GOODS ALREADY IN POSSESSION OF VENDEE. — The defendant, having in his 
eas certain mill culls belonging to the plaintiff, made an oral contract to 

uy them. The defendant kept silence for five days and then repudiated the 
contract. e/d, that the plaintiff cannot recover on the contract. Godkin v. 
Weber, 117 N. W. 628 (Mich.). 

The mere fact that the vendee is already in possession of goods does not 
constitute an acceptance and receipt which will take a contract of sale out of 
the seventeenth section of the Statute of Frauds. Si/kman Lumber Co. v. 
Hunholz, 132 Wis. 610. There must be in addition some conduct making the 
buyer’s possession inconsistent with anything but ownership. Matter of 
Hoover, 33 Hun (N. Y.) 553. Whether such conduct is shown is a question 
of fact for the jury. Dorrey v. Pike, 50 Hun (N. Y.) 534. But the evidence 
must be clear and unequivocal. Lillywhite v. Devereux, 15 M. & W. 285. 
The courts have gone far in holding that there is no evidence. See Matter 
of Hoover, supra. In the present case retention of the goods for five — 
before repudiation of the contract is held to be no evidence. Where the 
vendor has delivered possession to the vendee after the contract, retention is 
evidence of acceptance, for the vendee has no right to retain unless in pur- 
suance of the agreement. Gil/iat v. Roberts,19 L. J. Ex. 410. But where the 
vendee had possession before the contract, his possession afterwards is not 
inconsistent with the former relation of the parties. 


TAXATION — PROPERTY SUBJECT TO TAXATION— WATER POWER.—A 
owned land in Massachusetts on which water power was generated and con- 
trolled to work his mill in Rhode Island. The water power was assessed for 
taxation in Massachusetts, and A petitioned to abate this tax on the ground 
that the water power was not taxable in Massachusetts. He/d, that he is not 
entitled to any abatement. Blackstone Mfg. Co. v. Town of Blackstone, 85 
N. E. 880 (Mass.). 

As a general rule realty is taxed where it is situated. See Potter v. Orange, 
62 N. J. L. 192. An apparent though not a real exception exists, in the 
taxation of water power. Thus, an owner of land may be taxed on his use of 
water power which is generated on other land without the taxing jurisdiction, 
Matter of Hall, 116 N.Y. App. Div. 729. And the same water power is 
also taxed where generated although applied elsewhere. Wéinnipiseogee, etc., 
Mfg. Co. v. Gilford, 64 N. H. 337. In the first case the use of the water 
power is an element of value in the assessment of the property taxed, as in any 
other easement. In the second case the capacity of the land to render other 
land more valuable by providing water power is obviously to be considered in 
its taxation. See Quinebaug Reservoir Co. v. Union, 73 Conn. 294. In each 
case the value of the realty is enhanced by connection with the water power, 
and the realty is therefore taxed at a higher rate. See Amoskeag Mfg. Co. v. 
Concord, 66 N. H. 562. Thus, although the water power is a distinct element 
in assessment for taxation it is not a distinct subject of taxation. Decisions 
opposed to the main case have overlooked this distinction. Union Water 
Power Co. v. City of Auburn, 90 Me. 60. ’ 
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Torts —IN GENERAL—NON-NATURAL USE OF LAND WITHOUT NEG- 
LIGENCE. — A tramway company paved its roadway with creosoted wood, 
the fumes of which injured the plants and shrubs of the plaintiff, a market 
gardener. The company was not guilty of negligence, and it did not know that 
the creosote might cause damage on the adjoining land. There was no findin 
that the use of creosote was likely to cause damage. e/d, that the plainti 
may recover for the damage rae Sha West v. Bristol Tramways Co., 99 
L. T. R. 264 (Eng., Ct. ApP-» March, 1908). 

It has been held in England that “a person who brings upon his land any- 
thing likely to do mischief if it escapes is frima facie answerable for all the 
damage which is the natural consequence of its escape.” Rylands v. Fletcher, 
L. R. 3 H. L. 330. This extraordinary liability does not extend to everything 
brought on the land, but only to such things as are likely to do damage. It 
would seem to follow that the plaintiff must allege that the thing brought upon 
the land was likely to do damage if it escaped. If that is true, the burden of 
proving the truth of the allegation must be on the plaintiff. But the principal 
case puts the burden of proof on the defendant. It is submitted that this case 
marks a material extension of the doctrine of Fletcher v. Rylands, and that it is 
unjustifiable both on principle and in the light of subsequent cases limiting that 
doctrine. Vichols v. Marsland, L. R. 10 Exch. 255; Box v. Jubb, 4 Ex. D. 
76. In this country the doctrine in any form has never been regarded with 
favor. 


TRADE UNIONS — STRIKES — RIGHT TO SECURE CONCERTED ACTION BY 
IMPOSITION OF FINES ON MEMBERS. — The defendant unions ordered a strike 
against the plaintiff to enforce a demand for higher ba and a shorter day. 
To induce their members to obey this order, the unions threatened to fine them 
if they continued to work. The fines were to be levied in accordance with the 
= of the unions. edd, that the defendants be enjoined from this method 
of intimidation. (Two judges Willcutt & Sons Co. v. Bricklayers’ 
Benevolent and Protective Union, 85 N. E. 897 (Mass.). 

This decision follows a previous ruling by the same court. Martell v. White, 
185 Mass. 255. And it is in accordance with what is believed to be the better 
view. Boutwell v. Marr, 71 Vt. 1. See 17 Harv. L. REv. 558; 20 zdid. 
355, 356. That the person intimidated has voluntarily joined the union and 
paar that a fine may be imposed upon him does not prevent the enforcement 
of such a penalty from being as against some third person an unlawful method 
of coercion. Nor can it justify conduct otherwise unlawful. Boutwell v. Marr, 
supra. See Booth v. Burgess, 65 Atl. 226-233. It is not the interest of the 
members in their own freedom to deal with the employer, but his right that no 
improper means shall be used to restrain them from contracting with him, which 
the court is asked to protect. The situation is essentially the same as where 
a trade union or other voluntary association secures concert of action amon 
outsiders by means of threats or intimidation. And that such a method o 
Sapo is unlawful is well settled. Barr v. Essex Trades Council, 53 N. J. 

q: 


VESTED, CONTINGENT AND FutTuRE INTERESTS— ESTOPPEL BY DEED: 
Priviry oF Heir. —A testator devised land to A for life, to the children of 
A after her death, and, if A died without leaving children surviving her, to B 
and his heirs. A had one daughter who died during the mother’s life. B died 
before A, leaving C and X his heirs. C, during the life of A, purported to convey 
the land to D with warranty. Both C and X died before the death of A. Held, 
that the will leaves a contingent remainder to B and his heirs, that nothing passes 
to D by the deed from C, and that the heirs of C are not estopped by the deed 
cil interest in the land as against D. Golladay v. Knock, 85 

. E. 649 (Ill.). 

At common law a deed which purports to convey a contingent remainder 
takes effect, if at all, only by way of estoppel. Stewart v. Neely, 139 Pa. 309. 
Whether the heirs of C in the principal cases are estopped by his deed from 
setting up their title against D depends on whether they take by descent in 
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privity with C or by purchase without such privity. For estoppel by deed 
affects privies of the grantor. Bank of Utica v. Mersereau, 3 Barb. Ch. (N. Y.) 
528. But it does not affect those not claiming under the grantor. X¢fzmiller 
v. Van Rensselaer, 10 Oh. St. 63. Heirs are —— in privity with the 
ancestor. Bank of Utica v. Mersereau, supra. But heirs are not in privity 
with the ancestor if they acquire title otherwise than by descent from him. 


kuss v. Alj — 118 Mass. 369. And a contingent remainder may pass to’ 


the heirs of the remainderman, or even to his devisee under the common 
statutes concerning wills. Loring v. Arnold, 15 R. 1. 428. Here, however, 
the court held that the heirs of C took their claim directly under the original 
will, and not by descent from C, because title never vested in C. Cf Haélv. 
Nute, 38 N. H. 422; Schmidt v. Jewett, 127 N. Y. App. Div. 376. 


WITNESSES — COMPETENCY IN GENERAL— TESTIMONY AS TO PERSONAL 
TRANSACTION WITH DECEDENT. —A New York statute provides that in an 
action against an executor a party may not be examined as a witness in his own 
behalf concerning a personal transaction or communication between the witness 
and the deceased. A sued B’s executors on a note alleged to have been exe- 
cuted by B. A, as witness ia his own behalf, was adie “ Have you seen B 
write his name so as to familiarize yourself with his signature?” He/d, that 
he is incompetent to answer. Wilber v. Gillespie, 127 N. Y. App. Div. 604. 

New York courts have been very liberal in construing the words “ personal 
transaction” in this statute. Thus, it has been held that a beneficiary who is 
contesting a will cannot testify to irrational acts of the testator in his presence. 
Holland v. Holland, 98 N. Y. App. Div. 366. Nor can he testify to a conver- 
sation between the testator and a third party at the time the will was executed. 
Matter of Bernsee, 141 N. Y. 389. Such testimony is admissible under similar 
statutes in other jurisdictions. Lrusha v. Tomash, 98 lowa 510; Wollman v. 
Ruehle, 104 Wis. 603. And even the New York courts realized that the rule 
has been stretched to its extreme, but they defend their decisions as being in 
furtherance of justice. See Matter of Will of Dunham, 121 N. Y. 575. The 
present decision involves holding that merely seeing a man write his name, in 
whatever circumstances, is a personal transaction. Even in view of previous 
holdings, none of which have gone so far, it seems doubtful whether such an 
absolute departure from the clear meaning of the words is justifiable. 


WITNESSES — EXPERTS — COMPENSATION EXCEEDING REGULAR FEE. — 
The defendant appealed from a conviction of forgery, assigning as error that 
the court below had sustained a physician, a witness for the defendant, in his 
refusal to answer a hypothetical question as to the effects of a disease under 
certain conditions, unless he should receive compensation in excess of the 
regular witness fee for such expert testimony. He/d, that the court erred in 
sustaining the physician’s refusal to answer the hypothetical question. State v. 
Bell, 111 S. W. 24 (Mo., Sup. Ct.). 

For testimony involving preparation, with a view to pronouncing a deliberate 
opinion upon particular circumstances of the case, an expert may demand extra 
compensation. People v. Montgomery, 13 Abb. Pr. N.s. (N.Y.) 207. Whether 
the same privilege should extend to experts called upon simply for impromptu 
answers to general and hypothetical questions, the cases are not agreed. Re- 
cent decisions and the weight of authority, however, are opposed to such an 
extension. Main v. Sherman Co., 74 Neb. 155. Contra, United States v. 
Howe, 26 Fed. 394. The minority view, which declines to discriminate between 
the two kinds of expert testimony, although finding no support in recent com- 
mon law decisions, has in a few states been perpetuated by statute. Farmer v. 
Stillwater Water Co.,86 Minn. 59. But such a statute does not apply toa 
witness to whom the facts are already known, merely because he possesses pro- 
fessional skill which may enable him to observe and recount those facts more 
intelligently. Anderson v. M., St. P. & S. Ste. Marie Ry. Co., 103 Minn. 184. 
Where, then, experts must give impromptu answers without additional witness 
fee, a promise to pay such additional fee is unenforceable for lack of considera- 
tion. Burnett v. Freeman, 125 Mo. App. 683. And in the absence of such a 
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contract there can be no recovery on the guantum meruit. C. & M. E. R. 
Co.v. Fudge, 135 lll. App. 377. 


WITNESSES — IMPEACHMENT — EVIDENCE OF BAD CHARACTER OF DE- 
_FENDANT IN CRIMINAL CASE. — The defendant in a criminal case testified as 
to his actions on the day of the crime. The prosecution was then allowed to 
introduce evidence of the defendant’s general bad character. Held, that the 
admission of the evidence is error. People v. Hinksman, 85 N. E. 676(N. Y.). 

Evidence of a prisoner’s bad character cannot be introduced as tending to 
show his guilt unless the defense puts character in issue. State v. Lapage, 57 
N. H. 245. Whether a witness may be impeached by testimony to his bad 
reputation is a question on which there is an irreconcilable conflict of authority. 
See Merriman v. State, 3 Lea (Tenn.) 393 ; Carter v. Cavenaugh, 1 Greene 
(la.) 171. New York allows such impeachment in the case of ordinary 
witnesses. Carlson v. Winterson, 147 N. Y. 652. It is submitted that on 
both principle and authority the court should not exclude evidence against a 
defendant witness which it would admit to impeach an ordinary one. Lockard 
v. Commonwealth, 87 Ky. 201. It is true that evidence of bad character may 
weigh with the jury in the determination of the prisoner’s guilt. But so, in the 
case of a defendant charged with some form of dishonesty, may evidence of 
untruthfulness; and the admissibility of such evidence the court concedes. 
See State v. Beal, 68 Ind. 345. The danger should be averted, not by 
exclusion of the evidence, but by instructions as to its proper function, for it is 
fundamental that evidence admissible for one purpose is not to be rejected 
because it may be perverted to another. State v. Farmer, 84 Me. 436. 


BOOKS AND PERIODICALS. 
I, LEADING LEGAL ARTICLES. 


AMENDMENTS IN House OF COMMONS PROCEDURE SINCE 1881. Edward Porritt. 
The aims and tendencies of the newer Standing Orders. 2 Am. Pol. Sci. Rev. 515. 

ARISTOTLE ON LEGAL REDRESS. Paul Vinogradof. 8 Colum. L. Rev. 548. 

DEDICATION AND VACATION OF STREETS AND HIGHWAYS IN ILLINOIS. Ofto G. 
Ryden. An essay on the requirements of dedication. 3 Ill. L. Rev. 218. 

DoMIcILE IN COUNTRIES GRANTING EX?TRATERRITORIAL PRIVILEGES TO For- 
EIGNERS. Charles Henry Huberich. 24 L. Quar. Rev. 440. ; 

FEDERAL CONSTITUTION AND THE DEFECTS OF THE CONFEDERATION, THE. Max 
Farrand. Showing that while the Constitution is free from many of the defects of 
the articles of confederation, there are certain inherent defects in the Constitution. 
2 Am. Pol. Sci. Rev. 532. ; 

HIsToRY OF CONTRABAND OF War. II. 4. /. Randall. 24 L. Quar. Rev. 449. 

HistoRY OF THE DEPARTMENT OF STATE, THE. II. Gaillard Hunt. The 
Creation of the Department of State. 2 Am. J. of Int. L. sor. 

INCONSISTENCIES OF THE DOCTRINE OF EQUITABLE CONVERSION, THE. Walter 
G. Hart. 24 L. Quar. Rev. 403. 

IN THE ADMINISTRATION OF Justice. William H. Taft. 31 N. J. 

“a 2 

INTERESTS FOR LIFE AND QUASI-REMAINDERS IN CHATTELS PERSONAL. David 
T. Oliver. Maintaining that there may be quasi-remainders in chattels personal. 
24 L Quar. Rev. 431. 

INTERNATIONAL Law ASSOCIATION MEETING AT PESTH, THE. T. Baty. Discuss- 
ing the results of the meeting, particularly the recommendation for an international 
bills of exchange act. 16 Scots L. T. 104. 

JUDGMENT ABSOLUTE ON REVERSAL. George J. Wooley. Pointing out the impor- 
tance of an appellate court’s power to give such judgment in certain cases. 15 

and Bar 18. 

ND TRANSFER ReForM. /. S. Rubinstein. Arguing that a registry of deeds is 
needed in England. 43 75. 608. 

Law oF STOLEN LETTERS, THE. Amon. 15 Bench and Bar 1. 
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LIABILITY OF RAILROAD COMPANIES FOR NEGLIGENTLY CAUSED FIRES. Anon, 
An exhaustive discussion of the question, supported by numerous citations and 
including an extended discussion of proximate cause. 13 Dick. L. Rev. 33. 

MARITIME SALVAGE AND CHARTERED FREIGHT. MM. A. Rundell. A clear outline 
of the law on the subject. 24 L. Quar. Rev. 385. 

RaTE REGULATION AS AFFECTED BY THE DISTRIBUTION OF GOVERNMENTAL 
POWERS IN THE CONSTITUTIONS. Robert P. Reeder. Contending that the grant 
of Sea to the Interstate Commerce Commission is unconstitutional. 57 
U. P. L. Rev. 59. 

REASON AND CONSCIENCE IN SIXTEENTH-CENTURY JURISPRUDENCE. Paul Vino- 
gradoff. Discussing the influence of the Canon Law, the importance of “ Doctor 
and Student,” and tracing the growth of equity. 24 L. Quar. Rev. 373. 

REGULATION OF RATES TO BE Gnancep BY Pustic SERVICE CORPORATIONS.— 
I. Miscellaneous Enterprises affected with a Public Interest. II. Railroad Com- 
panies. O. H. Myrick. A summary of the decisions on the questions involved. 
67 Cent. L. J. 299, 317. 

REVOCATION OF TREATY PRIVILEGES TO ALIEN-SUBJECTS, THE. Thomas Hodg- 
kins. Showing the peculiar situation as to treaties as regards United States rights 
in Canadian fisheries. 44 Can. L. J. 633. 

SHERMAN ANTI-TRUST LAW AND THE PROPOSED AMENDMENT THERETO. Charles 
E. Littlefield. 40 Chi. Leg. N. 373. 

SoME ASPECTS OF THE LAW OF FOREIGN JUDGMENTS, WITH SPECIAL REF- 
ERENCE TO DEFAULT JUDGMENTS OF ENGLISH AND COLONIAL COURTS 
INTER SE. C.C. McCaul. 24 L. Quar. Rev. 412. 

SUPREME COURT OF THE UNITED STATES AND THE ENFORCEMENT OF STATE 
Law BY STATE Courts, THE. Henry Schofield. Arguing that by the Fourteenth 
Amendment the Supreme Court of the United States has power to review the 
decisions of state courts on state Jaws. 3 Ill. L. Rev. 195. 

THEORY OF A PLEADING, THE. Clarke Butler Whittier. Showing that a complaint 
must proceed on a definite theory. 8 Colum. L. Rev. 523. 

Two PROBLEMS IN LEGAL History. W. C. Bolland. owing when courts recog- 
nized qualifications of barristers to appear before them, and origin of the name 

barrister. 24 L. Quar. Rev. 392. 


Il. BOOK REVIEWS. 


THE VICTORIAN CHANCELLORS. By J. B. Atlay. In two volumes. Vol. II. 
London: Smith Ellis and Company ; Boston: Little, Brown and Company; 
1908. pp. xi, 476. 8vo. 

The second volume of “The Victorian Chancellors” more than fulfils the 
promise of the first. See 20 Harv. L. Rev. 249. Though perhaps none of 
the Chancellors whose biographies form the second volume — St. Leonards, 
Cranworth, Chelmsford, Campbell, Westbury, Cairns, Hatherley, Selborne, 
Halsbury, and Herschell, — with the possible exceptions of Campbell and West- 
bury, are as vital human figures as Lyndhurst and Brougham, the interest never 
for a moment flags. Mr. Atlay possesses what are not always gifts of biogra- 
phers—a sense of proportion, discrimination, appreciation, and good English 
style. When to these are added industry, careful research, interest and sympa- 
thy, the result is a book that will justl uke a high rank among legal biographies. 

Mr. Atlay has used, and acknowledges the use of, all the biographies that 
have been published of the several chancellors. In addition he had access 
to the correspondence of St. Leonards, and a manuscript autobiography of 
Chelmsford. 

After reading Mr. Atlay’s biographies one feels almost a personal acquaint- 
ance with the holders of the Great Seal. The erudition of St. Leonards, the good 
sense and gentle character of Cranworth, the brilliant advocacy and attractive 
personality of Chelmsford, the power and assertiveness of Campbell, the learn- 
ing, brilliancy, and instability of Westbury, the political ability and high le 
attainments of Cairns, the painstaking care and loyal service of Hatherley, the 
political and moral integrity and strength of Selborne, all stand forth clearly. 

All men of distinction are the subjects or authors of countless anecdotes and 
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of pithy and brilliant sayings. The Victorian Chancellors are not exceptions 
an 


Mr. Atlay has made most happy selections. 

An example of Campbell at his best is shown in his estimate of Cranworth : 
“ The new Ministry is formed, and Cranworth is Chancellor. His life must some 
day be written, and I should delight to do justice to his unsullied honour, his 
warmth of heart, his intuitive rectitude of feeling, his legal acquirements, his 
patient industry, and his devoted desire to do his duty.” P. 53- 

How different a picture do we get of Campbell from the one we have after 
reading his lives of Lyndhurst and of Brougham; and how well Cranworth has 
been pictured. 

The brilliant wit and caustic tongue of Westbury, though not exercised in 
bitterness as it often was, is shown in the report of his talk with Sir William 
Erle after his retirement from the Chief Justiceship of the Pleas. “ my dear 
fellow, why do you not attend the Privy Council?” “Oh, because I am old and 
deaf and stupid.” “ But that’s noreason at all, for I am old, and Williams is deaf, 
and Colonsay is stupid, and yet we make an excellent Court of Appeal.” 

Extracts and selections might be multiplied. But it should suffice to say that 
the book is one which is well worth possessing. S. H. E. F. 


PROBLEMS OF CITY GOVERNMENT. 

Appleton and Company. 1908. pp. 358. 

The title of this volume affords but little clue to its contents, for the book 
does not contain any systematic presentation of contemporary municipal prob- 
lems. On the contrary it is a collection of essays which deal in a more or less 
elementary “7 with municipal history, urban sociology, the law of municipal 
corporations, the framework of city government, and the relation of the munici- 
pality to public utilities. These various a while somewhat related to one 
seater in matter and method, have apparently been written at different times, 
and are very uneven in quality and Sony ager 

Two initial chapters sketch in outline the history of municipal development 
from earliest times to the present day, adding little or nothing to what is alread 
accessible, in convenient form, to the ordinary student of political science. 
short general discussion of *‘ The Nature of the Municipal Problem ” follows; 
then come chapters dealing with the social and political consequences of city 
growth. In his analysis of the legal powers of the municipality, which forms 
the next topic, the author considers the rules relating to the interpretation of 
municipal powers, dealing particularly with the scope and limitations of the 

lice power in American cities. The general lines which the courts have fol- 
owed when called upon to determine the validity of city ordinances are very 
clearly set forth; likewise the limits within which the municipal authorities 
may regulate the operations and charges of public service corporations. In this 
part of the book the discussion is lucid, well arranged, and amply provided with 
citations to unquestionable authorities in the form of leading cases. 

A chapter on “ The Organization of the Modern Municipality” is devoted 
mainly to a criticism of the doctrine of “ division of powers” as applied to the 
framework of city government in the United States, and a plea for greater sim- 
plicity in civic organization. Towards the system of government by commis- 
sion Professor Rowe is inclined to look very hopefully; but in a subsequent 
discussion of American democratic ideals the desirability of concentrating 
atraned powers in the hands of the mayor is emphasized. This, the author 
elieves, is an almost indispensable preliminary to efficient municipal adminis- 
tration and should be insisted upon even though the policy may contravene 
the ordinary layman’s views of what constitutes democracy in local government. 
Greater concentration of power and responsibility, less faith in political shib- 
boleths, less manifestation of makeshift compromists in the framework of city 
government: these are the things for which the writer pleads vigorously and 
with sound judgment. 
Somewhat less than one half the whole volume is devoted to the questions of 
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municipal ownership and municipal control in their various aspects. Neither 
of these questions is discussed in any comprehensive way, although a chapter 
on “The Relation of the City to Public Utilities ” contains a good deai of inter- 
eresting matter, most of which is summarized from the recent report of the 
National Civic Federation’s commission on municipal and private operation of 
public utilities, of which hows the author was a member. A lengthy chapter on 
the gas service of Philadelphia recapitulates in the main what the author has 
previously published upon this topic; another deals with municipal ownership 
and operation of street railways in Germany. This latter, although based upon 
material which is not in all cases up to date, is extremely useful, owing to the 
paucity of such discussions in English, and although the author discloses, 
throughout the volume, an unswerving allegiance to the cause of municipal 
socialism, his treatment of mooted questions is far from being intemperate or 
unscientific. 

The book is written in very readable style, and on its merits, despite the 
organic and incidental defects which have been noted, ought to command a 
considerable circle of interested readers. Short bibliographies are appended to 
each chapter, but these are, for the most part, too scant to be of any special 
service. W. B. M. 


AMERICAN Law. By James De Witt Andrews. Second edition. In two 
maa Chicago : Callaghan and Company. 1908. pp. xxii, 2026. 
vo. 

The first edition of this work was the subject of extended review at the time 
of its publication in 1900. 14 Harv. L. REv. 392. The same general clas- 
sification of American law has been followed in the new edition. The first 
chapter, which is an introduction, has beeh rewritten and considerably cut 
down. The remainder of Part I (27 chapters) substantially foliows the first 
edition, though through this part as through the entire work new cases have 
been added. With the beginning of Part II, The Law of Things, expansion 
of the work begins. Chapter XXIX, Things (or Property), is increased, by 
addition of new material and fuller discussion, some seventy pages, and 
Chapter XXX, Things Real, some sixty pages. 

The second volume is almost entirely new work. Part III, The Law of 
Actions, which in the first edition consisted of a single chapter of one hundred 
and twenty pages, is now expanded to twelve chapters, covering nearly all of 
the second volume. The relative proportion of subjects is better observed, but 
to the law of crimes only twenty pages are devoted. About eighty-five hundred 
cases are cited. 

The author has done carefully and thoroughly his work of bringing the book 
to date and of treating procedure. The limitations of the book are necessarily 
the limitations of the plan which he has adopted and followed. Yet a demand 
sufficient to warrant a second edition at this time is proof in itself that the book 
has proved satisfactory to the profession and has made a place for itself. In 
its new form it should be more useful than before. The press-work and make-up 
of the books are excellent, but smaller volumes would be easier to handle. 

S. H. E. F. 


ELEMENTS OF INTERNATIONAL Law. By George B. Davis. New York: 
Harper and Brothers. 1908. pp. xxx, 673. 8vo. 
This work is a textbook suitable ie use in a college course. The author’s 
treatment of his subject is quite elementary. The footnotes, however, contain 
fairly elaborate references to original sources, and to practically all the author- 
itative treatises on international law, and are, therefore, considerably more 
valuable to the student than is the text. Though this, a third edition, is a 
revision of the earlier ones in the light of modern developments, the text in 
several places speaks as of the date of the earlier editions. When the author 
has occasion to touch on problems in private international law, or more exactly, 
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conflict of laws, his utterances are frequently loose, and sometimes incorrect, as 
when he declares that the domicile of a ward is that of its guardian (p. 160), 
From a literary standpoint the book would be improved by a revision to elimi- 
nate sentences of the type of the following: “ Children born on the high seas, 
or while passing through foreign countries, have the legal nationality of their 
parents” (p. 139). The value of the book is enhanced by an appendix setting 
forth at length the results of the Second Hague Peace Chadsoonns, which the 
author attended as a delegate. : E. H. G. 


A TREATISE ON THE INCORPORATION AND ORGANIZATION OF CORPORA- 
TIons. Third Edition, By Thomas Gould Frost. Boston: Little, Brown 
and Company. 1908. pp. xvi, 909. 8vo. 

Mr. Frost’s book is divided into three parts. Part I, which is reprinted from 
the first edition without change, is devoted to a study of general incorporation 
law, with a large number of cases cited. Though the scheme of the treatment 
of the subject is to take up in order the steps of organizing corporations, the 
author has permitted himself frequent excursions into general corporation law 
where the immediate step in neil forms an easy entrance into such discussion. 
This adds to the value of the work and makes it a treatise rather than a 
manual. Part II is a careful digest of the incorporation acts of the various 
states, well annotated. Part III contains a large number of forms and pre- 
cedents, covering all the necessary steps for organization of corporations. The 
work will be a useful addition to the sheery of the incorporation specialist, and 
should be welcomed by the general practitioner. E. R. B. 
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THE MyYsTERY OF THE PINCKNEY DRAUGHT. By Charles C. Nott. New 
York: The Century Company. 1908. pp. 334. 1I2mo. 

THE LAW OF FRAUDULENT AND VOLUNTARY CONVEYANCES. By H. W. 
May. Third edition. By W. Douglas Edwards. London: Stevens and 
Haynes. 1908. pp. lxi, 516. 8vo. 

A TREATISE ON THE MODERN LAw OF CorpPoRATIONS. By Arthur W. 
Machen, Jr. In two volumes. Boston: Little, Brown and Company. 
1908. pp. ccxxv, 816; iv, 817-1798. 8vo. 

THE CONTROL OF PuBLIC UTILITIES. By William M. Ivins and Herbert 
Delavan Mason. New York: Baker, Voorhis and Company. 1908. pp. 
Ixxvii, 1149. 

THE LAws OF ENGLAND. By the Right Honorable the Earl of Halsbury. 
Volume III. Philadelphia: Cromarty Law Book Company; London: 
Butterworth and Company; Rochester : Lawyer’s Codperative Publishing 
Company. 1908. pp. cxxxi, 578. 8vo. 
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